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FSEK BAGLAMINDAKI HAKLARIN
COCUK OYUNCULAR OZELINDE
DEGERLENDIRILMESI

EVALUATION OF THE CHILD ACTORS' RIGHTS
SCOPE OF THE TURKISH LAW ON INTELLECTUAL AND

ARTISTIC WORKS

GIRIS

Medya  sektdrii  ckonomik  olarak  astronomik
degerlemelere sahip, teknolojinin gelismesi ile de lokal,
bolgesel ve uluslararast uygulamalarm birbirine oldukca
yaklagug dinamizmi en yitksek alanlarin  baginda
ge]mektedir. Hginin ve beklentinin bu denli yiiksek
oldugu bir sektorde elbette hukukun uygu]anmam

anlaminda da ¢okca tartigma bulunmakeadir. Zira medya

sekeorii, niteligi  itibariyle  bir¢ok hukuk alaninin
kapsadigt karma nitelikce bir alan  olup, cesitli

cephelerden kamu hukuku ve 6zel hukukun kurallarini ve
yaptlrlm]m‘]m ihtiva etmektedir. Hukuki yénden gok
cepheli olmasinin yan sira, iilkesel ve bolgesel kurallarin
i¢ ice ge¢mek durumunda kalmasi bu sekedr 6zelindeki
hukuki degerlendirmelerin  global bir bakis acisiyla

yapl]masml Zorun]u kllmaktadlr.

Medya sekeoriindeki en énemli hususlardan biri haklarm
dogru konumlandirilmas: ve haklara bagli iglemlerin
hukuka uygun yiiriitilmesidir. Zira, haklarm dogru
konumlandirilamamasi ve akabindeki dogru olmayan

hakka daya]l i§]em]er nedeniyle hem hukuki hem de cezai

anlamda bircok yaptirim s6z konusu olabilmektedir.

WITHIN THE

AV. DOG. DR. MESUT SERDAR CEKIN
AV. UGURCAN TEKIN, LLM

ABSTRACT

The media sector is one of the most dynamic areas with
enormous economic valuations, and local, regional and
international practices are very close to each other with
the development of technology. In a sector with such a
high level of interest and expectation, there are many
discussions in terms of the application of the law. The
media sector is a mixed subject covered by many legal
fields in terms of its nature, rules, and public and civil law
sanctions on various fronts. In addition to being multi-
faceted in legal terms, the fact that national and regional
rules have to be intertwined makes it necessary to make

legal evaluations in this sector from a global perspective.

One of the most important issues in the media sector is
the accurate positioning of rights and the execution of
transactions based on rights in accordance with the law.
As a result, many both civil and criminal sanctions, may
be imposed due to improper positioning of rights and

subsequent transactions based on improper rights.

Medya sektdriindeki
en onemli
hususlardan biri
haklarin dogru
konumlandirilmas
ve haklara bagh
islemlerin hukuka

uygun

yﬁrﬁtﬁlmasidir.
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i§bu makalede, 4721 sayih Tiirk Medeni Kanunu (‘TMK’)
baglaminda kisilik hakk: ile 5846 sayih Fikir ve Sanat
Eserleri Kanunu (‘FSEK’) baglaminda manevi haklarin
kargilagtirilmas: uluslararasi uygulamalar dikkate alinarak
ozellikle

mali/manevi haklarla iigi]i gi'mce] konulara deginiiecektir.

yapilacak oiup, (;ocuk oyuncuiarla iigili

I. Cocuk Oyuncularla ilgi]i Medya

Sektoriindeki Giincel Uygu]amalar

Uygulamada oyunculardan olabilecek en genis gekilde
muvafakatnameler alimmakeadir. Ozellikle global medya
§irketleri uluslararasi hak sistemlerindeki farkliliklar1 da
dikkate alarak, haklari olabildigince en genis sekilde
(stiresiz  olarak, tiim evrende, iiciinci  kigilere
kullandirilabilir, herhangi kapsamda alt lisans verilebilir
ve/veya devredilebilir gekilde, ek bir iicret talep
edilmeksizin, miinhasiran, kayitsm sartsiz gayrikabi]i riicu

sckilde) alma amacindadir.

Mali haklar kapsaminda, Tiirkiye'de FSEK 21 — »25.
maddelerinde tanimlanan i§1eme, eogaltma7 yayma, temsil
ve isaret ses Ve/veya gorintll nakline yarayan araelar]a
umuma iletim haklar1 olabildigince icerikleri de tek tek
sayilma (6rnegin; igleme hakk: icin “herhangi bir amacla
farkl eserlerle kullamilabilmesi, her tiirli donanim,
yazilim, programlara entegrasyonu suretiyle herhangi bir
i§itsei 6geyie senkronize edilmesi, kisaltilmasi, uzatilmass,
diizenlenmesi, kisim kisim veya tiimden kullanilmasi,
dahil igleme hakk:” seklinde) suretiyle muvafakatnamelere
ve mali hak devir beyanlarma konu edilmektedir. Yine
manevi haklar 6zelinde, FSEK’ten kaynak]aﬂaﬂ umuma
arz hakkmin (FSEK m. 14), eser sahibi olarak tanitilma
(adn  belirtilmesi) hakkinm (FSEK m. 15), eserde
degisiklik yapilmasini dnleme hakkinm (FSEK m. 16),
eserin tahrip edilmesini/ bozulmasmi énleme hakkinin
(FSEK m. 17)

muvafakatnamelere konu edilmektedir.

kullanim yetkisinin devri

Olagan uygulamada hem yapim sirketleri hem de
kanal/platform sahibi medya sirketleri ¢cocuk oyuncular
ozelinde herhangi bir ayrima gitmeksizin velayet/vesayet
iligkisi dikkate almarak yalnizca cocuk oyuncunun
velisinden/vasisinden muvafakat alinmast ile yetinmekte
olup, ¢ocugun kendisinden ayr1 olarak herhangi bir yazih

onay aimamaktadlrlar.

In this article, the comparison of personality rights under
the Turkish Civil Code No. 4721 (TMK') and moral rights
in the context of the Turkish Law on Intellectual and
Artistic Works No.5846 (LIAW') will be conducted by
considering international practices, and current issues
related to economic/moral rights, especially regarding

child actors, will be discussed.

I. Current Practices in the Media Sector

Regarding Child Actors

In media practice, actors' consents are obtained in the
widest possible manner. In particular, considering the
differences in international rights systems, globa] media
companies aim to obtain the rights as broad]y
(indefinitely, in the entire universe, in a way that can be
used by third parties, sub-licensable and/or transferable
in any scope, without any additional fee, exclusively,

unconditionally irrevocably) as possible.

In Turkey, LIAW Art. 21-25 defines the rights of
adapration, reproduction, distribution, performance and
communication of the work to the pub]ic by means of
signs, sound and/or image transmission are subject to
consent agreements and ecconomic right transfer
declarations by enumerating the contents one by one as
much as possible (e.g. for the processing right, "the right
to be used with different works for any purpose, to be
synchronised with any auditory element by integration
into all kinds of hardware, software, programs, to be
shortened, extended, edited, used partially or completely,
including the right of adaptation"). In the context of
moral rights, the right of pub]ic performance (LTAW Art.
14)7 the right to be identified as the author (indication of
name) (LIAW Art. 15), the right of prohibition of
modification of the work (LIAW Art. 16) the right to
prevent the work from being destroyed/degraded (LIAW

Art. 17) are subjeeted in consent agreements.

In ordinary practice, both the production companies and
the media companies owning the channels/digital
platforms do not make any distinction in the case of child
actors and only obtain the consent of the parent/guardian

of the child

custody/guardianship relationship, and do not obtain any

actor, taking into account the

written consent separately from the child himself/herself.
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II. FSEK Baglaminda Manevi Haklar ile
Kisilik Hakka ligkisi

Cocuk oyuncularla akdedilen sdzlegmelerde genellikle,
FSEK c¢er¢evesinde mali haklarin  devrinin - yanmnda
manevi haklarm kullannminin  devredilmesine iligkin
hiikiimler de mevcuttur. S6z konusu manevi haklar, FSEK
md. 14 ve devaminda umuma arz, adin belirtilmesi, eserde
degi§ik]ik yapi]masmi menetme hakk: ile eser sahibinin
zi]yet ve haklar
glkmaktadlr. Bu haklar, esasinda TMK m. 23 vd.

diizenlenen kisilik haklariyla benzerlik gostermektedir.

ma]ike kar§1 o]arak kar§1mlza

Bu sebeple bu iki hak kategorisi arasindaki iliski, sadece
hukukunda

tart1§malara sebebiyet vermektedir. §oyle ki oncelikle

Turk degil, uluslararasi  diizeyde de
Copyright sisteminin kabul edi]digi tilkelerde, eser
tizerindeki haklar kural olarak eseri yaratana degil, eser
yaratma siirecinde finansal riski tagiyan kigiye aiccir.[1]
Buna gore eser iizerinde eser yaratcisinin  kisilik
unsurlarimin da bulunmasi hukuki agidan bir énem arz
etmemekle birlikte, zamanla eser iizerindeki kisilik hakki
kismen ve farkli sckillerde bu hukuk sistemlerinde
dikkate a]mm1§t1r. Kita Avrupasi ve Tiirk hukukunda ise
eser yaraticiligy (driot d’autor) sistemi benimsenmigtir.
Buna gore eser iizerinde eser yaraticisinin malvarhgl
unsurlarinin yaninda kigilik unsurlarinin da yansimast s6z
Fikrin  hakkin  bu

actklanmasimna iliskin ise tekil (monist) ve ikili (dialist)

konusudur. sistem igerisinde

anlayl§ s6z konusudur. Tekil yak1a§1ma gore fikri hakcaki
tek  bir hak

degerlendiri]mektedir. Bir diger ifade ile eser tizerindeki

maddi ve manevi unsurlar olarak
mali haklar ile bunlara yanstyan ki§ilik unsurlari, ayni
potada erimigtir. Bir diger ifade ile eser tizerindeki mali
haklar ile bunlara yansiyan kisilik unsurlari, ayn1 potada
erimigtir. Ikili anlayiga gore ise mali ve kisilik unsurlari,
her ne kadar kesin bir cizgi olmasa da, kural olarak
birbirinden ayire edilen farkli unsurlar olarak kar§1miza
¢tkmakeadir.  Tirk hukuk sisteminde diialist  teori

benimsenmistir.[2]

[1] Klaus Skrzipek,Urheberpersonlichkeitsrecht und Vorfrage,
Baden Baden 2005, s. 19 vd.

[2] Mustafa Aksu, Eser Yaracicismm Eseri Uzerindeki Manevi
Haklar1 (Eser Yaraucisi Kisilik Hakki) ile Genel Kisilik Hakka
ili§kisi Uzerine Bir Deneme, Rona Serozan Armagant, istanbul

2010, Cilt I, 5. 124.

II. The Relationship between Moral Rights
and Personality Rights in the Context of
LIAW

In the contracts signed with child actors, there are mostly
provisions regarding the transfer of the use of moral
rights as well as the transfer of economic rights within the
framework of LIAW. The moral rights in question are the
rights of the author against persons who own or process
the work, the right of public performance, the right to
specify the name, the right to prohibit modification of the
work in Art. 14 and the following provisions. These rights
are similar to the personality 1‘ights regu]ated under Art.
23 et seq. of the Turkish Civil Code. For this reason, the
relationship between these two categories of rights causes
discussions not only in Turkish law, but also at the
international level. First of all, in the countries where the
Copyright system is adopted, the rights on the work, do
not belong to the creator of the work, but to the person
who bears the financial risk in the process of creating the
work. The existence of the personality elements of the
creator of the work on the work does not have any legal
importance, the persona]ity right on the work has been
taken into consideration partially and in different ways in
these legal systems over time. In continental European
and Turkish law, the creator of the work (driot d'autor)
system has been adopted. In addition to the property
elements of the creator of the work, the personality
elements are also reflected on the work. Regarding the
explanation of intellectual property rights within this
system, there are monist and dualist approaches.
According to the monist approach, the tangible and
intangible elements of intellectual property rights are
considered as a single right. In other words, the economic
rights on the work and the personality elements melted in
the same pot. According to the dualist approach, although
there is no clear line, the financial and personality
different

distinguished from each other as a rule. The dualist theory

e]ements appear  as e]ements that are

is adopted in the Turkish legal system.
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Bununla birlikte, 8gretide manevi haklar ile kigilik hakk:
arasindaki i1i§ki tart1§malid1r. Gergekten de manevi
haklarmn ki§i1ik hakk: gergevesinde korunan degerler
kapsaminda oldugunu belirten yazarlar mevcuttur.[3]
Buna kar§111k diger bir gortis ise bu iki hakkin birbirinden
farkli oldugunu belirtmektedir. Buna gerekee olarak
manevi haklarin  biittiniiniin ~ kigiligin ~ korunmasina
yonelik olmadigi, manevi haklar cercevesinde ise eser
yaraticisinm dogrudan degil, eseri tizerinden korundugu
belirtilmektedir.[4] Ayrica manevi haklar ile mali haklar
arasinda kargilikl bir baglilik iligkisi mevecut iken kisilik
hakkinda béyle bir bagmlilik iligkisi s6z konusu
olmayacaktir. Yargitay da bazi ictihatlarinda, manevi hak
ihlalinin dogrudan kisilik hakk: ihlali niteligini haiz
olmadigini  belirtmistir.[s] Bununla birlikte zellikle

ki§i1ik degerlerinin yanmdigi ki§inin resmi, sesi, ismi gibi

haklar a(;ismdzm eser tzerindeki haklar ile bir
benzegmenin 6z  konusu oldugu yine de kabul
edilmekredir.|6]

Bu teorik tartigmanin uygulamaya ctkileri ise biyiikeiir.
Gergekten de sayet FSEK baglaminda manevi hakkin
kullanilmas: hakk: gegerli ve hukuka uygun bir §ekilde
devredildiyse, bununla birlikte kigilik hakkina iligkin
miidahalelere de onay Verilip verilmemesi sorunu
giindeme gelecektir. Ozellikle umuma yayma hakk:
cercevesinde bu faaliyetin, ayni zamanda kiginin resmi,
goriintiisii, sesi ve adi tzerindeki fikri haklar ile kigilik
hakk: birbirinden farkli ise, bunlarm kullanim hakkinm
devri, ba§ka ki§ilere kullandirilmas: ve bunlara kar§1
gerceklegtirilen miidahalelere onay verilmesi de her iki
hak ciirii a(_;ismdan farkl: hukuki degerlendirmelere tabi

Olmalldlf.

[3]Halil Arslanly,Fikri Hukuk Dersleri 11, Fikir ve Sanat Eserleri,
istanbul 1954, s. 79; Serozan, Medeni Hukuk II 2, kn. 20, s. 186;
Halil Akkanat, Oliimiin Ozel Hukuk ili§kilerine Etkisi, Istanbul
2004, 5. 133-134; Unal Tekinalp, Fikri Miilkiyet Hukuku, 4. Basi,
Istanbul 2005, § 14, kn. 4 vd.

[4]Aksu, s. 138; Yal¢in Tosun, Manevi Haklar, Istanbul 2016, s.
85-86

[s]Yargitay 11 HD., E. 2002/10070, K. 2003/1592, T. 25.2.2003.
[6]Aksu, s. 158; Firat Ozran, Fikir ve Sanat Eserleri Hukuku,
Ankara 2008, s. 669-670

However, the relationship between moral rights and
personality rights is controversial in the doctrine. Indeed,
there are authorities who state that moral righes are
within the scope of the values protected within the
framework of personality rights. On the other hand,
another approach states that these two rights are different
from each other. As a justification, it is stated that not all
moral rights are aimed at the protection of personality,
and within the framework of moral rights, the creator of
the work is protected through his/her work, not directly.
In addition, while there is a mutual dependency
relationship between moral rights and economic rights,
there will not be such a dependency relationship
regarding personality. The Turkish Court of Cassation
has also stated in some of its decisions that the violation
of moral rights does not constitute a direct violation of
personality rights. However, it is still accepted that there
is a similarity with the rights on the work, especially in
terms of rights such as the picture, voice, name of the

person Wi’lOSC personality Va]ues are reﬂected.

The practical implications of this theoretical debate are
significant. If indeed, the right to exercise the moral right
within the context of LIAW has been transferred in a
valid and lawful manner, the question of whether the
interventions regarding the right of personality should
also be authorised or not will come to the question.
Especially within the framework of the right of
dissemination to the public, there is no doubt that this
activity also involves the elements of the personality right
such as the picture, image, and voice of the person. If the
view that moral rights and personality rights are different
from each other is accepted, in other words, if the
intellectual rights on the picture, image, voice and name
of the actor and the personality right are different from
cach other, the transfer of the right of use of these rights,
their use by other persons and the approval of the
interventions against them should be subject to different

legal evaluations in terms of both types of rights.
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Ote yzmdan manevi haklar ki§i]ik hakkly]a e tutan goris
baglammda manevi hakkm devri, ayni zamanda ki§ilik
hakkina yapilan miidahaleleri de mesru  kilmalidir.
Bununla birlikee ister tek bir sozlegme ile manevi hakkin
kullantminin devri ve ki§ilik hakkima mﬁdahaleye onay
verilmesi kabul edilsin, isterse de bunlarin iki farkh
i§1emle gergekle§tirilmesi gerektigi goriisii benimsensin,
her haliikarda ¢ocuk oyuncular 6zelinde kigiye siki sikiya
bagli haklar acisindan 6zel bir degerlendirme yapilmas:
gerekecektir, Nitekim bu tiir haklar kural olarak temsile

hakkin

kullannmmin  devri es zamanl olarak kigilik hakkina

konu  olamayacaktir.  Dolayisiyla  manevi
miidahaleye onay anlamma gelecekse ve kisiye siki sikiya
bagli haklarin kullanimi s6z konusu ise, bu ¢ercevede
gergek]e;‘tirilen i§1emlerin fiil ehliyeti aglsmdan ozellikle

incelenmesi gerekecektir.

I11. Genel Olarak Fiil Ehliyeti

Fiil ehliyeti, kiginin 6zel hukuktan dogan haklar1 bizzat
kullanma ve kendi Fii”eriyle kendi leh veya aleyhine ozel
hukuk tarafindan diizenlenen hak ve borglart yaratma
iktidar1 olarak tanimlanabilecektir.[7] Bununla birlikte
fiil chliyetinin tek bir goriiniimii s6z konusu degildir.
Bilakis fiil ehliyeti, hukuki iglem ehliyeti, tasarruf ehliyeti,
haksiz fiil eh]iyeti ve dava eh]iyeti gibi farkl ehliyet]eri

ban nd]rmaktadlr.

Hukuki iglem ehliyeti, kigilerin bizzat hukuki iglemler
yapabi]me eh]iyetidir. Hukuki i§]em ise hukuk diizeni
tarafindan éng()'rii]en belirli bir sonucun gergekle§mesi
amaciyla irade aciklamasinda bulunmakean dogan bir
hukuki olgudur. Tasarruf chliyeti kiginin haklar: iizerinde
kendi fiilleriyle dogrudan dogruya eckiler yapabilme
konusunda sahip oldugu iktidardir. Haksiz fiillerden
sorumlu olma eh]iyeti, bir kimsenin hukuk kurallarina
aykirt fiilleri sonucunda baskalarina verdigi zararlardan
bizzat sorumlu tutulabilme ehliyetidir. Dava ehliyeti ise,
bir kimsenin bizzat veya atayacagi vekili VaSltaSlyla
mahkemelerde davact veya davali olarak bulunma ve
yargl]ama hukukuna i1i§kin haklar1 kullanarak ikrar,
yemin, sulh, kabul vs. gibi yargilama hukuku islemlerini
bizzat yapabilme iktidaridir. Hemen belirtelim ki bu
ehliyetlerin her biri farkls §artlara tabi olabilmektedir.
Gergekten de hukuki iglem ehliyeti, ayirt etme giicti ile
erginlik sarcimt gerektirirken, haksiz fiil ehliyeti agisindan

ayirt etme giicii yeterli olabilecektir.

[7]Turgut  Akmtiirk/Derya Ates, Medeni Hukuk, 23. Bask,
Ankara 2017, s. 282

On the other hand, in the context of the view that equates
moral rights with personality rights, the transfer of moral
rights should also legitimize the interventions to
personality rights. However, whether it is accepted that
the transfer of the use of the moral right and the consent
to the interference with the right of personality with a
sing]e contract is accepted, or whether the view that these
should be realized with two different transactions is
adopted, in any case, a special evaluation will be required
in terms of the rights closely connected to the person in
the case of child actors. As a matter of fact, such rights
cannot be subject to representation as a rule. Therefore, if
the transfer of the use of the moral right will
simultaneously mean consent to the interference with the
right of personality and the use of the rights scrictly
attached to the person is in question, the transactions
carried out within this framework will need to be

examined specifically in terms of the capacity to act.
II1. Capacity to Act

The capacity to act can be defined as the power of a
person to personally exercise the rights arising from
private law and to create rights and ob]igations regulated
by private law in favour of or against himself/herself
through his/her own actions. However, there is not a
single view of the capacity to act. The capacity to act
includes different kinds of competences such as the
capacity for 1egal transactions, the capacity for savings,

the capacity for torts and the capacity for litigation.

Legal capacity is the persons’ ability to perform legal
transactions in person. A legal transaction is a legal fact
arising from the expression of will for the realisation of a
certain result envisaged by the legal order. The capacity to
dispose is the power of a person to have direct effects on
his/her rights through his/her own actions. The capacity
to be responsib]e for Wrongful acts is the capacity of a
person to be held personally responsible for the damages
caused to others as a result of acts contrary to the rules of
law. Litigation capacity is the power of a person to appear
in courts as a plaintiff or defendant in person or through
his/her appointed attorney, and to use the rights related
to the judicial law and to perfbrm the judicia] law
transactions such as confession, oath, settlement,
acceptance, etc. in person. It should be noted that each of
these capacities may be subject to different conditions.
Indeed, while legal transaction capacity requires the
power of discernment and the condition of puberty, the

power of discernment may be sufficient for tort capacity.
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Ayni §eki]de fiil eh]iyeti her ki§i aglsmdan ayni
olmamakla Dbirlikte, fiil ehliyetinin farkl: dereceleri
mevecuttur.  Dolayisiyla  oncelikle  somut — inceleme
agisindan fiil ehliyetinin hangi derecelerinin sdz konusu
olacag: tespit edilecektir. Bu tespit neticesinde fiil
eh]iyetinin farkli dereceleri cereevesinde gercek]egiri]en

i§1emler ClC almacaktlr.

IV. Fiil Ehliyetinin Dereceleri

Fiil ehliyetinin dereceleri agisindan hukuk diizenimiz,
tam chliyetli, sinirl chliyetli, smirlt ehliyetsiz ve tam

eh]iyetsizler olarak dértla bir ayirim kabul etmigtir.

Buna gore ayirt etme giiciine sahip ve ergin olan ve ayni
zamanda kisith bulunmayan kigiler, tam chliyetlidir.
Ayirt etme giiciine sahip, ergin ve herhangi bir
klsltlamaya tabi olmamakla birlikee, baz1 hukuki i§1em1eri
yapabi]me ikeidarlar smlr]andlrl]m1§ olan kimseler,
sirlt ehliyetli olarak nitelendirilmektedir. Ayirt etme
giiciine sahip, fakat ergin olmayan Kkigiler, simirh
chliyetsizler olarak tanimlanmakea, nihayet ayirt etme
giici'mden yoksun ki_gi]er ise tam eh]iyetsiz olarak
nitelendirilmekeedirler.

Somut inceleme tahtinda 6nem arz eden, smirh
ehliyetsizler ile tam ehliyetsiz]erin gergeklegirdik]eri

i§1em]erdir.

V. Tam Ehliyetsizler A¢isindan Inceleme

Tam eh]iyetsizlerin kendi ba§1arma yapt]klarl hukuki
islemler kesin hiikiimstizdiir. Benzer gekilde ayirt etme
giiciinden mahrum olduklar1 i¢in kusurlu davranmalari da
sz konusu olmayacag: icin haksiz fiil chliyetleri de
degildir.

bulunmamakeadir. Dolayisiyla tam  ehliyetsizin  hukuki

mevcut Keza dava ehliyetleri de

acidan gecerli bir iglemi meydana getirebilmesi i¢cin bu

islemin yasal temsilci tarafindan yapilmasi gerekmekeedir.

Ancak kanunda bunun baz istisnalart mevcuteur. $yle ki
her ne kadar tam chliyetsizin taraf oldugu evlenme iglemi

hukukunda bu ciir

karar1  ile

kesin hiikiimstiz olsa da, aile
ortadan
kaldlrllmadlkca gecerli oldugu kabul edilmektedir (TMK

m. 145 b.2, 156). Yine ayirt etme giiciinden yoksun kisi

evliliklerin ~ bir =~ mahkeme

tarafindan yapilan 8liime bagli tasarruflar da ancak iptal
davast acilmasiyla ortadan kalkacakeoir. Ayrica 6098 sayili
Tirk Bor¢lar Kanunu (TBK) m. 517, 528 ve 582
tarafindan ger_cek]e_gtiri]en
Haksiz ~ fiil

hukukunda ise TBK m. 65’c gére tam chliyetsizin sorumlu

kapsammda ehliyetsiz]er

islemlere iligkin istisnalar mevcuteur.

tutulmast istisnai olarak miimkiin olacakeir.

Similarly, although the capacity to act is not the same for
cach person, there are different degrees of capacity to act.
Therefore, firstly, it will be determined which degrees of
the capacity to act will be in question in terms of the
concrete examination. As a result, the transactions
performed within the framework of different degrees of

capacity to act will be discussed.
IV. Level of Capacity to Act

In terms of the levels of capacity to act, our legal order has
adopted a quadruple distinction that consists of full
limited limited incapacity, and

capacity, capacity,

incapacitated persons.

Accordingly, persons who have the power of discernment
and are adults and who are not restricted at the same time
have full capacity. Persons who have the power of
discernment, who are adult and not subject to any
restriction, but whose ability to perform certain legal
transactions is limited, are considered to have limited
capacity. Persons who have the power of discernment, but
who are not adules, are defined as limited incapacitated
persons, and finally, persons who lack the power of
discernment are defined as fully incapacitated. The
important issue under the concrete examination is the
transactions carried out by limited incapacitated persons

and full incapacitated persons.

V. Analysis in terms of Full Incompetents

The legal transactions made by the incapacitated persons
on their own are null and void. Similarly, since they are
deprived of the power of discernment, they do not have
the capacity to act in tort, since it is not possible for them
to act negligently. Likewise, they do not have the capacity
to sue. Therefore, for the incapacitated person to create a
legally valid transaction, this transaction must be carried

out by the legal representative.

However, there are some exceptions in the law. For
instance, even though the marriage of a person who lacks
full capacity is null and void, it is accepted in family law
that such marriages are valid unless annulled by a court
decision (Art. 145(2), 156 of the TCC). Similarly, death-
dependent dispositions made by a person who lacks the
power of discernment shall be annulled only by filing an
action for annulment. In addition, there are exceptions
regarding the transactions performed by incapacitated
persons under Articles 517, 528 and 582 of the Turkish
Code of Obligations No. 6098 ('"TCO"). In tort law, it will
be exceptionally possible to hold the incapacitated person
liable according to Article 65 of the TCO.
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Bununla birlikte kisiye siki sikiya bagli haklar agisindan
ozellikle bir degerlendirme yapmak gerekecektir. Kisiye
stki stkiya bagl haklar doktrinde hakkin kullanim:
kararmin yalnizca hak sahibi tarafindan alindig1 ve
hakkm kullanim kararinin mutlaka hak sahibinin sahsi
iradesiyle alindigr haklar olarak tanmmlanmigtir.[8] Kigiye
stki sikiya bagh haklarm  kullanrmina  karar verme
yetkisinin bagkasina taninmasi kural olarak miimkiin
degildir. Zira kisiye stki sikiya bagl haklar kisilik ile
yakindan ilgilidir ve hakkin kullanimi kararmin ba§k351
tarafindan almmasi kisilik kavrami ile ¢elisir. Kisiye stk
stkiya bagli haklarin gahsen kullanim zorunlulugundan
anlagilmast gerekli olan husus hakkin kullanim kararinin
bizzat hak sahibi tarafindan alinmas: gerek]i]igidir. Bir
diger ifade ile kisiye siki sikiya bagli haklarm kullanimi

konusunda kararln a]inm351 a@amasmda ternsi] murnkun

$
degildir.[2]

Tam ehiiyetsiz ki§iierin TMK m. 16 hitkmii gergevesinde
kigiye siki sikiya bagl haklar1 bizzat veya yasal temsilcisi
aracdlgi ile kullanmas1 miimkiin degiidir. Ayrica kanunda
gosterilen istisnalar digimda  tam  chliyetsiz  kigilerin
hukuki i§iemieri TMK m. 15 hiitkmii geregince hukuki bir
sonu¢ dogurmaz. Bu sebeple doktrinde tam ehliyetsiz kisi
tarafindan yapiian i§iem]er kesin  hiikiimsiizliik
yaptirimma tabi tutulmakeadir.[10] Kesin hitkiimsiizliik
yaptrrmi TMK m. 15 hitkmiinde herhangi bir ayrima
gidilmemesi sebebiyle kisiye siki sikiya bagli haklarin
kullanimi agisindan da gecerlidir. Bu nedenle tam
chliyetsiz kisilerin kigiye siki sikiya bagli haklart bizzat

kullanmasi hukuki bir sonu¢ dogurmaz.

Ancak bu goriigiin kabulii, cam chliyetsizlerin kisiye stk
stkiya bagli haklarmi hicbir surette kullanamayacaklar: ve
dolaystyla bu haklardan mahrum kalacaklari anlamma
gelmekeedir. Bu takdirde ise tam chliyetsizlerin hak
chliyetinden dahi mahrum olmast giindeme gelecektir,
zira soz konusu haklar hicbir surette kullanilamadig
takdirde bu  haklarin bahis

a¢ilamayacakutir. Iste bu sebeple doktrinde, yasal temsilci

artik varligmdan
tarafindan tam ehiiyetsiz ki§i adima bazi ki§iye siki sd{iya
bagli haklarin  kullaniminin® mimkiin - oldugu  kabul

edi]mi§tir.[n]

[8]M. Kemal Oguzman/Nami Barlas, Medeni Hukuk, 21. Basks,
[stanbul 2015, 5. 166; Akmtiirk/Ategs. 1345
Kaythan/Mustafa  Unliitepe, Medeni Hukuka Giris ve Tirk
Medeni Kanununun Baglangic Hiikiimleri, 4. Baski, Ankara
2019, §. 275.

[9]Oguzman/Barlas, s. 166.

§aban

[10]Oguzman/Barlas, s. 219; M. Kemal Oguzman/Ozer
Seli¢i/Saibe Oktay—@zdemir, Kigiler Hukuku (Gergek ve Tiizel
Kisiler), 15. Baski, Istanbul 2015, 5. 77.

[11] Oguzm:m/Seii(_;i/Oktay—Ozdemir, s. 83.

However, it will be necessary to make a specia] evaluation
in terms of rights strictly attached to the person. In the
doctrine, rights strictly dependent on the person are
defined as rights where the decision to use the right is
taken only by the right holder and the decision to use the
right is taken by the personai will of the right holder8. As
a rule, it is not possible for someone else to be empowered
to decide on the exercise of rights strictly attached to the

person.

Therefore, rights strictly attached to the person are
closely related to personality, and the decision to exercise
the right by someone else contradicts the concept of
personality. What should be understood from the
obligation to exercise the rights strictly attached to the
person personaiiy is that the decision to exercise the right
must be taken by the right holder personally. In other
words, representation is not possible at the stage of taking
the decision on the exercise of rights strictly actached to

the person.

It is not possible for persons without full capacity to
exercise the rights strictly attached to the person
personally or through their legal representative within the
framework of Article 16 of the TCC. In addition, except
for the exceptions specified in the law, the legal
transactions of incapacitated persons do not have iegai
consequences in accordance with Article 15 of the TCC.
For this reason, in the doctrine, the transactions made by
the incapacitated person are subject to the sanction of
definitive nullity. The sanction of definitive nullity is also
valid for the exercise of the rights strictly attached to the
person, since no distinction is made in Article 15 of the
TCC. Therefore, the exercise of the rights strictly
attached to the person by the incapacitated persons does

not result ina 1ega] consequence.

However, the acceptance of this view irnplies that the
incapacitated persons will not be able to exercise their
rights strictly attached to the person in any way, and
therefore they will be deprived of these rights. In this case,
the incapacitated persons will be deprived of even the
capacity to exercise rights, because if the rights in
question cannot be exercised in any way, the existence of’
these rights can no longer be mentioned. For this reason,
it is accepted in the doctrine that it is possible for the
legal representative to exercise some strictly personal

rights on behalf of the incapacitated person.
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Bununla birlikte hangi ki§iye siki 51klya bagli haklarm
yasal temsilci vasitasiyla kullanimin miimkiin  oldugu
hususu tartigmalidir.[12] Dokerinde kabul edilen agirlikls
gorig kigiye siki sikiya bagl haklarm mutlak ve nispi
olarak ayrima tutulmasi ve nispi ki§iye siki 51k1ya bagh
haklarm yasal temsilci tarafindan tam eh]iyetsiz adma
kullamlabilecegi y()'niindedir.[tg] i]gili gOrls nispi ki§iye
stk sikiya bagli haklar olarak kigilik haklarinin ihlalinden
dogan  maddi/manevi tazminat taleplerini, ergin
kllmmayi, tanimaya itirazi ve evlat edinmeyi belirtmi§tir.
Belirtilen haklar d1§mda kalan ki§iye sikt siki bagll haklar
(ni§anlanma, evlenme, niganin bozulmasi, baz eVliligin
feshi nedenleri, bosanma, soy baginin reddi, tanima,
babalik davasi a¢gma, dliime bagli tasarruflarda bulunma)
ise mutlak niteligini haiz oldugundan tam chliyetsiz veya
higbir

kullanilamayacakeir. Bununla birlikte kanunda agikea bir

yasa] temsilci tarafindan ko§ulda
diizenleme bulunmamasina ragmen Yargitay uygulamas
baz1 bosanma sebeplerinin tam chliyetsiz kigi adina yasal

temsilci tarafindan agilabilecegi y(iniindedir.[14]

VI Strh Tarafindan

Gergeklegtirilen i§1emler

Ehliyetsizler

1. Kendi Baglarina Gergeklestirebilecekleri i§1em1er

kendi

temsilcilerine ihtiyag duymak512m yapabilecegi i§]em]er,

Smurli  chliyetsizlerin baslarma, yani yasal
TMK m. 16 f. 1 c. 2'ye gore kar§1]ik51z kazandirma ve ki§iye
stk sikiya bagl haklarin kullanimidir. Dolayisiyla sinirh
chliyetsize bor¢ yiikleyen iglemler ile etkilerini sinirh
chliyetsizin haklar1 tzerinde gosteren iglemler, yasal

temsilcinin rizasina tabidir.

[12] Tarcigmalar icin bkz. Ash Ac¢ikgdz, Dar Anlamda Vesayeti
Gerektiren Haller ve Vesayet Altna Almanm i§1em Ehliyeti
Bakimindan Sonuglari, Istanbul 2017, 5. 263-271.

[13] Oguzman/Seligi/Oktay—Ozdemir, s. 83 Serap Helvaci,
‘Kisilik i§1emi Haklar1 (Minhasiran  Sahsa Bagh  Haklar)
(Yaymlanmamig Doktora Tezi, [stanbul Universitesi Sosyal
Bilimler Enstitiisii 1993), s. 87-88.

[14] Yargitay 2. HD., 27.12.1994, 10866/16256, YKD 1995, S. 8, s.
125; daha eski kararlara 6rnek olarak: Hayata kast ve pek kotit
veya onur kiricr davramig sebebiyle boganma davasmin yasal
temsilci tarafindan tam chliyetsiz kigi adina agilabilecegine
iligkin Yargitay 2. HD. 3.6.1964, E. 2642, K. 3059 (naklen A¢ikgdz
(n 2) 269); Su¢ igleme ve haysiyetsiz hayat siirme nedeniyle
bogsanma davasinin yasal temsilci tarafindan tam chliyetsiz kisi
adma agilabilecegine iligkin Yargitay 2. HD. 3.3.1947, E. 5923, K.
1219 (naklen Acikgdz (n 2) 269).

However, the issue of which strictly personal rights can be
exercised through the legal representative is controversial.
The predominant opinion accepted in the doctrine is that
the rights strictly dependent on the person are divided
into absolute and relative rights, and the relative rights
strictly dependent on the person can be exercised by the
legal representative on behalf of the incapacitated person.
The relevant opinion states that the relative rights strictly
dependent on the person include material / moral
compensation claims arising from the violation of
persona] rights7 ]egalisation, objection to recognition and
adoption. The rights strictly attached to the person other
than the aforementioned rights (i.e., engagement,
marriage, dissolution of engagement, some grounds for
annulment of marriage, divorce, denial of paternity,
recognition, filing a paternity action, making death-
related dispositions) are of absolute nature and cannot be
exercised by the incapacitated person or legal

reprcsentative under any circumstances.

However, although there is no explicit regulation in the
law, the practice of the Court of Cassation is in the
direction that some grounds for divorce can be filed by
the legal representative on behalf of the incapacitated

person.

VL. Transactions Performed by Persons with

Limited Capacity

1. Transactions They Can Perform on Their Own

According to the second sentence of paragraph (1) of
Article 16 of the TCC, the transactions that limited
incapacitated persons can perform on their own, ie.
without the need for their legal representatives, are
gratuitous acquisitions and the exercise of rights strictly
attached to the person. Therefore, transactions that
impose obligations on the limited incapacitated person
and transactions that show their effects on the rights of
the limited incapacitated person are subject to the

consent ofthe legal representative.
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2. Kisiye Siki Slklya Bagll Haklar Aglsmdan

inceleme

TMK m. 16 f. 1 c. 2 hitkmii sinirh ehliyetsiz kigilerin, kigiye
stki sikiya bagli  haklarit  kullanimi  acisindan  yasal

ifade

etmektedir. Bu nedenle kural olarak kisiye sik1 stkiya bagh

temsilcilerinin  rizasinin gerek]i olmadlgml

haklar sinirlt ehliyetsiz tarafindan bizzat kullanilabilir.
Bununla birlikte doktrinde ki§iye sik1 sd{lya bagll

hak]arm hakkm

vazgegilmesi) agisindan ikili bir ayrima gidilmekeedir.[15]

kullanim:  (ve kullanimindan
Birinci ayrim bazi kigiye siki sikiya bagli haklarin yalnizea
sinirlt chliyetsiz tarafindan kullanilabilecegi yoniindedir.
Tkinci ayrim ise kanundan dogan zorunluluk geregi baz
kisiye siki sikiya bagh haklarin kullanimi acisindan yasal
temsileisi kacilimi Ve/Veya vesayet makami izni ile

kullanilabilecegine iligkindir.

TMK hiikiimleri igerisinde hangi haklarin ki§iye siki
bagli  haklar iliskin ~ bir  bilgi

bulunmamaktadir. Dokerinde yalnizea sinirli ehliyetsiz

stkiya olduguna
tarafindan kullanilabilecek kigiye siki sikiya bagli haklara
ili_gkin ornekler Veri]mi§tir. Bu haklar; ki§i1ik hakkini
koruyan tespit ve men davalari, kisinin bedeni iizerinde
gerceklestirilen cesitli ameliyatlar ve tibbi miidahaleler,
[16] TMK m. 24-25 hiikiimlerine dayamilarak acilan
manevi tazminat davasy[r7] ismin korunmasma iligkin
davalar, zina yapan esin affi, vasiyethame yapmak,
soybagmim reddi, babalik davasi, evliligin nispi butlan: ve
iptali, nisam1 bozma, vesayetin kaldirilmasi talebi, vasi
hakkinda gikayette bulunma haklaridir. Ayrica Cocuk
Haklar1 S6zlegmesi m. 12 geregince kendilerini ifade etme
hakkmm da kigiye siki sikiya bagli bir hak oldugunun da
kabulii gerekir.

Bununla birlikte 6zellikle hukuka ayklrl]lgl ortadan
kaldiran magdurun r1zasi baglammda doktrinde yine
farkli goriigler meveuttur. Bir goriise gore kural olarak
siurlt ehliyetsiz, ayire etme giictinii haiz oldugu takdirde
riza vermeye de childir. Bu ¢er¢evede ayirt etme giicti, riza

gésterilen i§]emin Onemine gore deger]endiri]ecektir.

[15]Helvacy, s. 21 vd.

[16] Yargitay 18. HD. E. 2013/16178, K. 2014/3998, T. 6.3.2014;
Yargitay 2. HD. E. 2014/26980, K. 2015/6339, T. 1.4.2015.

[17] Yargitay 4. HD. E. 1995/5439, K. 1995/6448, T. 21.9.1995.

2. Analysis in terms of Rights Closely Attached to

the Person

The second sentence of paragraph (1) of Article 16 of the
TCC states that the consent of the legal representatives is
not necessary for the limited incapacitated persons to
exercise the rights strictly attached to the person.
Therefore, rights strictly attached to the person may be

exercised by the limited incapacitated person personally.

In the legal doctrine, a dual distinction is made in terms
of the exercise (and renunciation of the exercise) of the
rights strictly actached to the person. The first distinction
is that some rights strictly actached to the person can only
be exercised by the limited incapacitated person. The
second distinction is that some strictly personal rights
may be exercised with the participation of the legal
representative and/or with the permission of the
guardianship authority due to the obligation arising from

the law.

There is no definition on which rights are strictly
personal rights in the TCC. In the doctrine, only
examples of the rights strictly attached to the person that
can be exercised by the limited incapacitated person.
These rights are: Actions for determination and
prohibition protecting the right of personality, various
surgeries and medical interventions performed on the
body of the person, actions for non-pecuniary damages
filed based on the provisions of Articles 24-25 of the TCC,
actions for the protection of the name, forgiveness of the
adulterous spouse, making a will, denial of paternity,
paternity action, relative nullity and annulment of
marriage, breaking the engagement, request for removal
of guardianship, and the right to file a complaint against
the guardian. In addition, it should also be recognised
that the right to express themselves is a strictly persona]
right in accordance with Article 12 of the Convention on
the Children Rights.

However, there are different opinions in the doctrine,
especia”y in the context of the consent of the victim,
which eliminates the illegality. According to one opinion,
as a rule, a person with limited incapacities is also
competent to give consent if he/she has the power of
discernment. In this framework, the capacity to
distinguish will be evaluated according to the importance

of the transaction to which consent is given.
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Ancak her ne kadar smirh eh]iyetsiz, temyiz kudretini
haiz olsa da, kanuni temsilcinin israrla kar§1 koyma51
durumunda beden biitiinliigiine yapilacak zararh sonuclar
dogurma olasiligs bulunan girisimlere r1za
gosteremeyecekeir.[18] Bir diger goriig ise burada kigiye
stk1 sikiya bagh bir hak séz konusu olmast sebebiyle artik
temsilin ya da yasa] temsilcinin r1izasinm s6z konusu
olmayacagimi belirtmekee, nihayet dciincti bir goriig ise
dnemli tbbi miidahaleler agisindan yasal temsilcinin

katlllmll’lll’l faydah oiacaglni savunmaktad1r.[19]

Simirh eh]iyetsizin bazi ki§iye siki 51kiya bagh haklar1
kullanabilmesi i¢in ise yasal temsilei katilmi ve/veya
vesayet makami/denetim makami izni gereklidir. Bu
haklar doktrinde su §eki1de belirtilmi§tir: Evlenme,
bo§anma,[20] ergin ki]lnma7 isim degi§ik1igi7 yagim
diizeltilmesi, evlat edinme veya edinilme, ¢ocugun
taninmasi, miras sozle§mesi yapma/geri alma, mirasin
kabulii/reddi, mal rejimi szlesmesi yapma, vatandagliga
girme veya vatandagliktan ¢ikma, Dernekler Kanunu m.
3/l geregince on beg yagini bitiren ayirt etme giictinii
haiz cocuklar acislndan ge1i§imierine katkida bulunmast
amaciyla cocuk dernegi kurma veya iiyelik Dernekler
Kanunu m. 3/IV geregince on iki yagini bitirmig
(;ocukiarin cocuk derneklerine 'Liye]igi (yonetim ve
denetim kurullarinda gorev almamak ko§u]uy]a) TMK m.
405- 406 hiikiimlerine dayanilarak kisichligmt isteme
haklaridir.  Ornekler agisindan  simirli sayr  prensibi
gecerlidir. Zira érnekler TMK m. 16 geregince vesayet
altindaki smirh ehliyetsizin ki§iye sik1 51k1ya bagll haklar1
bizzat gercek]e§tirebi]ecegi kuralma istisna te§ki]
etmektedir ve istisnalarin kiyasr mimkiin  olmamakla
birlikte ayrica dar yorumlanmas: gereklidir. Kural olarak
yasal temsilci tarafindan verilmesi gereken izne iligkin bir
sckil sartt bulunmamakreadir. Lakin evlenme hususunda
verilecek iznin TMK m. 136 geregince yazﬂi olmas1
gerekir. Ayrica Dernekler Kanunu m. 3 geregince de yasal
temsilci tarafindan iznin  yazili olarak verilmesinin

gerekeigi ifade edilmigtir.

Vesayet alemdaki simirh eh]iyetsizin ki§iye siki sﬂ(iya bagli
haklara iliskin davalarda dava ehliyetleri bulunmakeadir.
Bu nedenle dava takip ve ilamin icrasina iliskin iglemleri
bizzat gerceklestirebilirler. Yargicay i¢tihadi Birlegtirme
Karar1 geregince vesayert aleindaki sinirls ehliyetsiz]erin
kisiligine karsi iglenmis olan suclardan dolayr dava ve

sikayet hakkr bulunmakeadir.[21]

[18] Zevkliler, Medeni Hukuk, s. 419-420 (Helvact s. 106'dan
naklen).

[19] Ciineyt Cilingiroglu, Tibbi Miidahaleye Riza, Istanbul 1993,
5. 56.

[20] Yargicay 2. HD. E. 1994/1417, K. 1994/188z2, T. 22.2.1994.

[21] 15.41942 giin ve 14/9 sayihh Yargitay igtihadi Birlestirme

Karari.

However, even if the limited incapacities person has the
power of appeal, he/she will not be able to consent to
attempts that are likely to have harmful consequences on
his/her bodily integrity it the legai representative
persistently resists. Another doctrinal approach states
that there is no longer any question of representation or
the consent of the legal representative since there is a
right strictly attached to the person here, and finally, a
third opinion argues that the participation of the legal
representative will be beneficial in terms of important

medical interventions.

For the limited incapacitated person to exercise some
rights strictly connected to the person, the participation
of the legal representative and/or the permission of the
guardianship authority/supervisory authority is required.
These rights are stated in the doctrine as follows:
Marriage, divorce, declaration of maturity, Change of
name, correction of age, adoption or being adopted,
recognition of the child, making/revoking inheritance
contract, acceptance/rejection of inheritance, making
property regime contract, naturalisation or renunciation
ofcitizenship, as per Art. 3/111 of the Law on Associations,
estab]ishing a children's association or membership of a
children's association in order to contribute to the
development of children with the power of discernment
who have completed the age of fifteen in accordance with
Art. 3/1]] of the Law on Associations, membership of
children who have completed the age of twelve in
children's associations (provided that they do not take
part in the management and supervisory boards) in
accordance with Art. 3/IV of the Law on Associations, the
right to request restriction based on the provisions of Art.
405- 406 of the TCC. The principle of limited number is
valid for the examples. The examples constitute an
exception to the rule that the limited incapacitated
person under guardianship in respect to Art. 16 of the
TCC can personally realise the 1‘ights strictly attached to
the person, and the exceptions should be interpreted
narrowly, although it is not possible to make an analogy.
As a tule, there is no formal requirement for the
authorisation to be given by the 1ega1 representative.
However, the permission to be given for marriage must be
in writing pursuant to Art. 136 of the TCC. In addition,
pursuant to Art. 3 of the Law on Associations, it is stated
that the permission must be given in writing by the legal

representative.

Limited incapacitated persons under guardianship have
the capacity to sue in cases related to the 1‘ights strictly
attached to the person. For this reason, they can
personally carry out the proceedings regarding the follow-
up of the lawsuit and the execution of the judgement.
Pursuant to the Unification Decision of the Court of
Cassation, limited  incapacitated  persons  under
guardianship have the right to sue and complain about the

crimes committed against their persona]ity.
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3. Yasak i§lemler

Baz1 i§lemler ise yasal temsilcinin  katilimi olsa dahi
yasaklanmugtir. Bunlar, dnemli bagiglarda bulunma, kefil
olma, vakif kurma, rekabet yasag: yiikleniminde bulunma

i§1emleridir.

VII. rouk

Degerlendirme

Oyuncular Agisindan

Fiil chliyeti baglaminda yapilan biitiin  bu  genel

aciklamalar  1gginda  ¢ocuk  oyunculardan  alman
“Muvafakatnamelerin” degerlendirilmesi yapilacaktir. Bu
cercevede  Oncelikle  tam  ehliyetsizler ile  sinirh
chliyetsizler arasmda bir ayirim yapilacak, ardindan her
iki gruba iligkin hukuki iglemler ile kisiye siki sikiya bagh
haklarm  kullanimina iligkin  iglemler inceleneceketir.
Ancak oncelikle ilgili muvafakatnamelerin konusunu ve
icerigini kisaca incelemekee fayda vardir. Bu cercevede
genellikle FSEK m. 21-25 ile md. 8o’de belirtilen ana ve
komsu haklarm devri kararlastirilmakeadir.  Ayrica
manevi haklarm kullanim hakkinin da devri ¢cogu zaman
bu soézlegmelerin konusunu tegkil etmekeedir. Hemen
belirtelim ki bu gergevede ma]varllgl haklarmin devri
taahhiidii s6z konusu oldugu takdirde hukuki iglem ve
tasarruf iglemi ehliyetinin  incelenmesi gerckeceketir.
Bununla birlikte ayni zamanda c¢ocuk oyuncunun
resmi/gdriintiisti, ismi, sesi gibi kisilik hakk: unsurlarmin
kullanimina da onay verilmesi s6z konusu olacakeir. Bu
varligi  haklarma miidahaleye

scbeple  sahis

onay

ehliyeti aglsmdan incelenmesi

verilmesinin ~ fiil

gerekecekeir.
1. Tam Eh]iyetsiz]er A(gmndan inceleme

Kural olarak tam ehliyetsizlerin hukuk aleminde sonug
dogurabilecek herhangi bir i§lem gergek]egtirmeleri
miimkiin degi]dir, Bunun icin yasa] temsilcilerinin

kendileri adina hareket etmeleri gerekmekeedir.

Muvafakatnameler kapsaminda ise kisilerin bir takim
malvarhgl haklar1 ile bunlarla birlikee ve eg zamanh

olarak §ahls Var]lgl haklarina i]i§kin tasarrufta

bulunmalar1  s6z  konusudur. i]i§kin

Malvarligma
tasarruflarda  yasal temsilcinin tam ehliyetsiz adina
hareket  etmesi miimkiindiir  ve ilgili = sartlarin
hakkinin

kullanilmamas: halinde yapl]zm i§]em]er gegerli olarak

kabul edilecektir.

kargilanmasi,  ozellikle  velayet kotiiye

3. Prohibited Transactions

Some transactions are prohibited even with the
participation of the legal representative. These are making
significant donations, becoming a guarantor, establishing
a foundation, and

undertaking  non-competition

obligations.

VL. Transactions Performed by Persons with

Limited Capacity

In the light of all these general explanations made in the
context of the capacity to act, the child actors' consents
will be evaluated. In this framework, firstly, a distinction
will be made between full and limited incapacitated
persons, and then the legal transactions related to both
groups and the transactions related to the use of rights
strictly connected to the person will be analysed.
However, it is useful to briefly examine the subject matter
and content of the relevant consents. Within this
framework, the transfer of the main and neighboring
rights speciﬁed in Art. 2125 and Art. 80 of LIAW is
generally agreed upon. In addition, the transfer of the
right to use moral rights is often the subject of these
agreements. It should be noted that, if there is a
commitment of asset rights transfer, the capacity to
perform legal transactions and disposals will need to be
examined. However, at the same time, consent to the use
of personal rights such as the child actor's picture/image,
name and voice will also be in question. For this reason,
consent to interference with personal property rights will

need to bC examined in terms OFCﬂpﬂcity to act.

1. Examination in terms of Fully Incompetents

It is not possible for full incompetents to carry out any
transaction that may have consequences in the legal
aspect. For this purpose, their 1ega1 representatives are

1‘equired to act on their behalf.

Within the scope of the letters of consent, it is possible
for persons to make disposals regarding certain property
rights and, simultaneously and simu]taneously, personal
property rights. It is possib]e for the legal representative
to act on behalf of the incapacitated person in the
disposals related to assets, and the transactions made will
be accepted as valid as long as the relevant conditions are

satisfied, and the right of custody is not abused.
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Ozellikle goriintii ve isim haklarmin kullanimi noktasinda
ise kisiye siki stkiya bagli haklar séz konusu olacaktir. Bu
cercevede her ne kadar dokerinde farkli goriigler ortaya
atilmig olsa da, kiginin resmi ve ismi tizerindeki hakks,
mutlak surette kisiye siki 51k1ya bagll bir hak olarak
nitelendirilmemekredir. Dolaywlyla mutlak nitelikte
kisiye siki sikiya bagh haklarda temsilin hiebir sekilde

miimkiin  olmadifr gériigii somut inceleme tahtinda

giindeme gelmeyecekeir.

Diger yandan yul(arida da belirtildigi {izere nisbi
nitelikteki kisiye siki s1k1ya bagli haklar acisindan yasal
temsilcinin tam chliyetsiz adma iglem yapabilmesi, bu
haklar iizerinde tasarrufta bulunabilmesi miimkiindiir.
Ancak o6zellikle l<i§ilil< hakkima yapllan miidahalelerin
6zel bir goriintimii olan tibbi miidahaleler baglammda,
yasal temsilcinin gelisig'uzel riza gostermesi sOz konusu
olmamakla birlikte, bu ¢ercevede tam ehliyetsizin “distiin
dzel yarar1” sart1 aranmakeadir.[22] Sayet bu kistas, ayni
§ekilde diger kisilik haklar1  {izerindeki tasarruflar
agismdan da aranacaksa, yasal temsilcilerin ayire etme
giiciinden yoksun kiiciikler adina resim, gériintii ya da
isim gibi haklar: tizerinde iglem yapabilmeleri biitiiniiyle
olarak nitelendirilecek, hatta

imkansiz cocuga  bir

kayylmln tayin edilmesi sarti aranacakeir. Oysa
kanaatimizce can ve beden biitinliigii, kisilik hakkinin en
degerli unsurlarr  olmalar hasebiyle bunlar {izerinde
gerceklegtirilecek  her tiirlii miidahalenin de siki bir
denetime tabi tutulmasi gerekecektir. Ote yandan kiginin
resmi, gdriintiisii ise, her ne kadar kisilik hakkmm bir
pargasi olsa da, gliniimiiz teknoloji cagmda beden
biitiinliigii kadar siki bir korumaya tabi tutulamayacaktir.
Aksine bir yaklagim, her giin cep telefonlartyla ¢ekilen ve
bircok farkli mecrada paylagilan fotograflar, videolar:
hukuka ayl(lrl hale getirecektir. Dolaylslyla resim, goriineii
ya da isim gibi kisilik hakkina iliskin islemlerde yasal
temsilcinin, cocugun menfaatine aykir1 olmadik¢a ve
dzellikle velayet hakk: kapsaminda kaldigi miiddetce, tam
chliyetsiz adina iglem yapabilmesinin miimkiin olmas:

gerektigi kanaati hasil olmaktadlr.[zg]
2. Smirh Ehliyetsizler Agismdan inceleme

Durum smirh ehliyetsizler agisindan incelendiginde her
seyden dnce hukuki iglemler acisindan sinirli ehliyetsizin
her haliikarda hukuki islem ehliyetini haiz olmamalar:
sebebiyle yasal temsilcilerinin riza ya da onayia ihtiyag
duyuldugu hususunda tereddiit yoktur. Ancak belirtildigi
tizere dnemli bagislarda bulunma, kefil olma, vakif kurma,
rekabet yasagt yiikleniminde bulunma iglemleri agisindan
yasal temsilcinin r1zas1 dahi bu islemleri gecerli hale

getirmemektedir.

|22]Helvaci, s. 107
[231Semih Yinli, Goriintii Uzerinde Kigilik Hakla, Istanbul

2021, s. 219 vd

In terms of the use ofimage and name 1'ights, there will be
strictly personalised rights. In this framework, although
different opinions have been put forward in the doctrine,
the right to the image and name of the person is not
characterised as a right strictly attached to the person in
absolute terms. Therefore, the academic approach that
representation is not possible in absolute rights that are
strictly attached to the person will not come to the

question under the legal evaluation.

As stated above, it is possible for the legal representative
to carry out transactions on behalf of the incapacitated
person and to make disposals on these rights that are
strictly connected to the person. However, especially in
the context of medical interventions, which are a special
view of interventions on the right to personality, it is not
possible for the legal representative to give consent
indiscriminately, and in this context, the condition of
"superior private benefit" of the fully incapacitated person
is sought. If this criterion is to be sought in terms of
dispositions on other personality rights, it will be
completely impossible for legal representatives to make
transactions on the rights such as pictures, images or
names on behalf of minors who lack the power of
discernment, and even a trustee's appointment will be
required. In our opinion, the integrity of life and body are
the most valuable elements of the right to personality and
therefore all kinds of interventions should be subject to
strict control. On the other hand, the picture and image
of the person is a part of the right to personality, in
today's technological age, it will not be subject to as strict
protection as the integrity of the body. On the contrary,
an approach to the contrary would render the
photographs and videos taken by mobile phones every day
and shared in many different media illegitimately.
Therefore, in transactions related to personal rights such
as pictures, images or names, the legal representative
should be able to make transactions on behalf of the
incapacitated person, unless it is contrary to the interests
of the child and especially as long as it is within the scope
of the right of custody.

2. Analysis in terms of Persons with Limited

Incapacity

There is no hesitation that the consent or approval of
their legal representatives is needed in terms of legal
transactions, since the persons with limited capacity do
not have the capacity for legal transactions in any case.
However even the consent of the legal representative
cannot make these transactions valid in regard to making
important donations, becoming a guarantor, establishing
a  foundation, and

undertaking non-competition

obligations.
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Kisiye sik1 sﬂ(lya bagh haklar bag]ammda ise oncelikle
smirh ehliyetsizin ki§iye siki 511<1ya bagll olan hakki
acisindan s6z konusu iglemin sonuglarmi éngdrebilecek
kabiliyete sahip olup olmadiginin dikkatlice arastirilmas:
gerekecekeir. Bu ¢ergevede 6zellikle beden biitinliigiine
yapilan miidahalelerin aksine resim, gériintii ya da isim
tizerindeki haklarm kullanimina riza verilmesi, yukarlda
da belirtildigi tizere agir bir miidahale olmamasi sebebiyle
yasal temsilcinin onaymm aranmasmin sart olmadig

kanaati hasil olmakcadir.[24]
VIII. Sonug

Cocuk oyuncular, sayet ayirt etme giiciinii haiz iseler

smmirlt - ehliyetsiz, heniiz ayirt etme giiciine sahip

olmadiklar1  takdirde ise tam chliyetsiz olarak
nitelendirilebilecekrir. Ayirt etme giiclinii belirlerken
somut olay acisindan ¢ocugun gerceklestirdigi islemin
kapsami, mahiyeti ve sonuglarimi ngorebilme kabiliyeti

esas almacakeir.

Genel olarak muvafakacnamelerde malvarlig: haklarma
iliskin devirler s6z konusudur. Bu gibi durumlarda gerek
tam chliyetsiz gerekse smirli ehliyetsizler agisindan yasal
temsil giindeme gelecektir. Velayet hakkmm sinirlar:
dahilinde kalan ve yasak iglem niteligi tagimayan devir
tarafindan  ¢ocuk adina

i§1em]erinin yasa] temsilci

gergek]e§tirilmesi imkan dahilindedir.

Sahisvarligi haklarina miidahaleye riza gosterme, 6zellikle
resim, goriintii, isim ya da ses iizerindeki haklarin
kullanimina riza verme noktasinda ise bunlarm kigiye stk
51k1ya bagll hak olarak nite]endirilebi]ecegi dikkate
almmalidir. Bu ¢ercevede simirh ehliyetsizler acgisindan
yasal temsilin miimkiin olup olmadig: tartigmalidir. Ne
var ki, ki§ilik haklarina yapllan miidahaleye onay
verilmesinin miimkiin oldugunu savunan aglrllk]l gorts,
beden biitiin]iigﬁne yap]lan miidahalelerde ¢ocugun {istiin
yararmi aramaktadir. Ancak kigilik hakkinin diger bir
unsuru  olan resim, goriintii ya da isim iizerinde
gergek]e;‘tirilen tasarruflarda b(iyle bir sart
aranmamaktadir. Kanaatimizce de bu gergevede gocugun
menfaatlerine aykirt diigmedikce ve velayet hakkinin
stnirlarinmt agmadikea yasal temsilcilerin tam  ehliyetsiz

adma riza gostermeleri miimkiin olmalidir.

[24]Benzer gekilde bkz. Tosun, s. 215: “Smirh ehliyetsiz bir eser
sahibi mali haklar konusundaki sozlesmeleri yasal temsilcisi
onaytyla yapmalidir. Manevi  haklarin - kullanimina iligkin
sdzlegsme s6z konusuysa, sdzlegmelerin bircogu mali haklarm
devri dolayistyla manevi haklarin kullaniminin devrini de
icerecegi icin yine smurli chliyetsiz eser sahibinin yasal
temsilcilerinin onayinin alinmas: gerekecekeir. Ancak kisiye siki
surette baglt bir hakkin kullanimi olarak degerlendirilebilecek

kullanim devirleri agisindan smurli ehliyetsizin  tek bagina

hareket edebileceginin kabulii gerekmektedir”.

In the context OFrights strict]y connected to the person, it
shall  be

incapacitated person has the ability to anticipate the

analyzed carefully whether the limited
consequences of the transaction. In this framework,
unlike the interventions on the body's integrity, the
person with the limited capacity to act in terms of his/her
rights strictly connected to the person shall be carefully
examined to ensure that he/she has the ability to predict
the consequences of the transaction. In this respect, unlike
the interventions on the bodily integrity, the consent to
the use of the rights on the picture, image or name, as
stated above, does not require the consent of the legal

representative since it is not a severe intervention.

VIII. Conclusion

Child actors may be characterised as limited incompetent
i they have the power of discernment, and as fully
incompetent if they do not yet have the power of
While

discernment, the scope, nature and the ability to

discernment. determining  the power of
anticipate the consequences of the transaction carried out
by the child in terms of the specific case shall be taken as

basis.

In general, consent deeds are related to the transfer of
property rights. In such cases, legal representation will
come to the agenda for both fully incapacitated and
limited incapacitated persons. It is possible for the 1egal
representative to carry out the transfer transactions that
are within the limits of the right of custody and do not

qualify as prohibited transactions on behalf of the child.

In terms of consenting to interference with persona]
property rights, especially consenting to the use of rights
on pictures, images, names or voices, it should be taken
into consideration that these can be characterised as
rights strictly attached to the person. In this framework,
it is controversial whether ]ega] representation is possib]e
for limited incapacitated persons. Nevertheless, the
predominant view, which argues that it is possible to
consent to the interference with personal rights, secks the
best interests of the child in interventions on bodily
integrity. However, such a condition is not required for
the dispositions made on pictures, images or names,
which are other elements of personality rights. In our
opinion, within this framework, it should be possible for
legal representatives to give consent on behalf of the fully
incapacitated person, unless it is contrary to the interests

of the child and exceeds the limits of the right of custody.
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Stmurls eh]iyetsiz]er aglsmdan ise ki§iye siki 51klya bagll
haklarin kullanim1 noktasinda agik kanun hitkmii 1s1§mda
yasal temsil giindeme gelmemektedir. Dolayisiyla bu
haklarin sinirli ehliyetsiz tarafindan bizzat kullanilmas:
gerekecekeir. Bir diger ifade ile yasal temsilci, kigiye sikt
haklarm

ehliyetsiz adina i§1em gergek]e§tirememekte, ozellikle

ku]]amml noktasmda Sll’llrll

sﬂ(lya bagll

sttt ehliyetsizin iradesine aykir1 bir sekilde cemsil

yetkisini kullanamamakeadir.

For persons with limited incapacity, legal representation
does not come to the issue in the light of the explicit ]egal
provision on the exercise of the rights strictly attached to
the person. Therefore, these rights must be exercised
personally by the person with limited incapacity. In other
words, the legal representative cannot carry out
transactions on behalf of the limited incapacitated person
at the point of exercising the rights strictly attached to
the person, and especially cannot use the power of
representation contrary to the will of the person with

limited incapacity.
Y

MART 2023 - MARCH 2023

15



[ MAKALELER /ARTICLES]

KISA SURELI GAYRIMENKUL
KIiRALAMALARI
VE LOKAL UYGULAMALARI

SHORT-TERM REAL ESTATE LEASING
AND LOCAL PRACTICE AT THIS AREA

GIRIS

Kisa siireli gayrimenku] kiralamalar ge]i§en ve globa”e§en
diinyam1zda, gereksinim duyulan ihtiyaglarm ve 6zellikle
insanlarin  mobilitesinin  artmas1  ile birlikte son
dénemlerde popiiler hale gelmistir. Tiirkiye'de uygulanan
mevzuatta da  sdzlesme Ozgtirligii kapsammda kira
séz]e§mesinin asgari stiresine i]i§kin klsltlaylm
hitkiimlerin olmamasi nedeniyle, s6z konusu alana ilgi
artmug ve bircok yerli ve yabanci firma bahsi gecen
sckeorde  faaliyet  gostermeye  baglamig  veya  benzer
alanlarda (6zellikle otelcilik ve konaklama sektdriinde)
faaliyet gosteren firmalar bu alandaki hizmetlerini
arttirmiglardir.  Konaklamada gelencksel yontemlerden
olan otelcilik faaliyetlerinin yanma eklenen bu sistem
sayesinde ¢ok sayida insanm konaklama faaliyetlerinden
daha dii§iil< biit(_;e ile fayda]anmam saglanmaktadlr.
Giincel sayilar ve istatistikler incelendiginde, zellikle son
dénemde turist sayisinin artmasi ile beraber barinma
sadece  otel  islermelerinin

ihtiyaclar sagladig

hizmetlerden degil, ayrica kisa donem gayrimenkul

yapan
giderilmekeedir. Oyle ki hem otellerin, hem de bu alanda

kiralama §irket]erin hizmetleri ile de
faaliyet gosteren sirketlerin 2022 yil yaz sezonu boyunca
yiizde yiize yakin dolulukla ¢alisigi bilinmekeedir. Artan

ihtiyaclara otel kapasitelerinin de sinirli olmasi eklenince

kisa dénem kiralama Faaliyetleri turist konaklamalarinda

ciddi bir b0§1ugu doldurmaktadir.

AV: SERHAT KISAKUREK, LLM

AV. UGURCAN TEKIN, LLM

AV. DOC. DR. MESUT SERDAR CEKIN
AV. EZGI GAMIGI, LLM

INTRODUCTION

Short-term real estate leasings have recently become
popular in our developing and globalizing world, with the
increasing needs especially the mobility of people. Due to
the lack of restrictive provisions regarding the minimum
time of the lease agreement within the scope of freedom
of contract under the applicable legislation in Turkey,
interests in the subject area have increased and many
domestic and foreign companies have started to operate
in this sector or companies initiating operations in similar
fields

accommodation sector) en]arged their services and

(especially in the lodging industry and
operations in the field. Through this new system, which is
added alongside traditional accommodation, it is ensured
that many people benefit from accommodation activities
with a lower budget. When the current numbers and
statistics are examined, especial]y with the increase in the
number of tourists in the recent period, the
accommodation needs are not only met by the services
provided by the hotel businesses, but also by the services
of the companies that make short-term real estate
]easings. It is known that both hotels and companies
operating in this sector had closed with one hundred per
cent occupancy during the summer season of 2022. Along
with the limited hotel capacities to the increasing needs,
short-term leasing activities fill a serious gap in tourist

accommodation.

Artan ihtiyaglara
otel kapasitelerinin
de simirli olmas
eklenince kisa
dénem kiralama
faaliyetleri turist
konaklamalarinda
ciddi bir bo§lugu
doldurmakeadr.
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ﬂgi]i sekeorde faaliyer gdsteren bazi girketler meveut
maddi

ile iyi bir deneyim yagatmay

ihtiyaglar ve sektdriin getirisi kar§151nda

sunduklar1  hizmet
amaclamakealar ise de, sekedriin 6zellikle halk nezdindeki
imaj1 mevzuata ve teamiillere uymayan hizmet saglaylcﬂar
nedeniyle zarar gormektedir. Ayrica kisa  donem
gayrimenkul kiralama hizmetleri ile i]gili yasal stnirlarin
net cizilmemis olmasi ve hala bircok gri alanmn
meveudiyeti, sekedriin faaliyetlerini ve denctlenmesini
zorlagtirmaktadir. Bu denli ilginin yogun oldugu bir

(;Ok daha

barindirmas: ve hem hizmet veren §irketlerin, hem de

sektorde yasa] diizenlemelerin detay

hizmet alan tiiketicilerin = beklentilerini  kargilayacak

seviyede olmast gerekmekeedir.

I. Tirk Hukuk Mevzuatinda Kisa Siireli

Kiralamanin Hukuki Statiisii

Giinluk veya kisa dénemli kiralamalar bazi mevzuat ve

hitkiimler uyarinca  hukuka uygun olup, birtakim
diizenlemelere tabi tutulmugtur. Kiraya verilecek yerin
kim tarafindan ve ne amagla kullanilacagi, uygulanacak
mevzuat  hiikiimlerinin  belirlenmesinde  biiyiik 6énem
tagtmaktadir. Bununla birlikte kisa siireli kiralamalarin
hukuki statiisiintin dogru analiz edilmesi icin kamu ve
6zel hukuk anlaminda iki ana baglikea incelemenin daha
dogru olacagi kanaatindeyiz.

Siireli

Hukuku Bakimindan Kisa

Gayrimenkul Kiralamalari

1. Kamu

Kamu hukuku anlaminda kisa siire kiralamalara iligkin ilk
diizenleme 26 Kasim 2013 tarihli Igigleri Bakanlhg
Genelgesi gegici konaklama hizmeti veren i§letmelerin
1774 sayili Kimlik  Bildirme Kanunu
belirlenen bildirimde

baslatilmigtir. KBS adi verilen Kimlik Bildirim Sistemi,

gergevesinde
usule gore bulunmas1 ile
kisa siireli konaklama geregi yerli ve yabanct herkesin
kimlik ve geli§—ayr111§ kaylt]armin usuliine uygun olarak
E o
raporlamam ve incelemeler icin hazir bulundurulmas:

i§1emlerini kapsamaktadir.

Yine kisa donem kiralamalarina konu gayrimenku]]erin
yurt ve pansiyon olarak deger]endirilmesi ve de yurt ve
pansiyonlarin bir i§letme olmas1 sebebiyle i§yeri Ag¢ma ve
fligkin

olmasindan kaynakli olarak yetkili idareden usuliine

Caliyma  Ruhsatlarina Yoénetmelik'e  tabi
uygun §ekilde ruhsat alinmasmi zorunlu tutmustur. Bir
diger deyi§le, i§bu mevzuat uyarinca kisa stireli kiralamaya
konu gayrimenkuller igyeri a¢ma ve caligtirma ruhsatt

olmaksizin hizmete tahsis edilmemelidir.

A]though some companies operating in the relevant
sector aim to provide a good experience with the service
they offer in the face of current needs and the financial
return of the sector; the image of the sector, especially in
the eyes of the public, is damaged by service providers
that do not comply with the ]egis]ation and practices. In
addition, as a result of the ]ega] boundaries 1‘egarding
short-term real estate leasing services are not specifically
drawn and the existence of many grey areas, the activities
and supervision of the sector become more complicated.
In a sector where there is such intensive attention, the
legal regulations should contain much more detail and
meet the expectations of both the companies providing

service and the consumers.

I. Legal Status of Short-Term Leasing in
Turkish Legislation

Daily or short-term leasings are legal and subjected to
some legislation. To determine the provisions of the

applicable legislation, the landlord of the property and

the purpose ofthe leasing have great importance.

However, we believe that it would be more accurate to
analyze the legal status of short-term leases under two

main headings in terms of public and private law.

1. Short Term Real Estate Leases in Terms of Public

Law

The first regulation regarding short-term leasing in the
sense of public law was initiated by the Ministry of
Incerior's Circular dated 26 November 2013, when
businesses providing temporary accommodation services
made a notification under the framework of the Identity
Notification Law No. 1774. The Identity Notification
System, called “KBS”, covers the procedures of duly
reporting the identity and arriva]—departure records of
local and Foreign tourists for short-term accommodation,
and making these reports and records available for

examination.

In addition to this, since the short term leasing houses are
evaluated as dormitories and hostels and these properties
are recognized as a business under the Regulation on
Opening a Business and Working Licenses, a license from
the competent authority should be obtained. In other
words, by this legislation, the real estate which subjects to
short-term leasing should not be allocated to provide

service without a business license.
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S6z konusu ruhsatin ilgili gayrimenkuliin bagll bulundugu

belediyelere  yapilacak  bagvuru  ile  alinabilmesi
gerekmekte olup, ruhsat alinmasma iligkin belediyeye
sunulmas: gereken evraklar icerisindeki en dnemli detay,
kat maliklerinden alinmasi gercken muvafakatnamedir.

llgili mevzuat a§agida belirtilmektedir;

o igyeri A¢ma ve Calisirma Ruhsaclarina iligkin
Yonetmeligin 5/1-b maddesi “tapuda mesken olarak
kayitl bagimsiz boliimlerde sinema, tiyatro, kahvehane,
dans salonu, firm, lokanta, boyahane, diikkan, galeri ve
carst gibi isyerlerinin  aqlabilmesi icin  tiim  kat
maliklerinin oybirligiyle karar almasim™ 5ngdérmekeedir.

e Kat Milkiyeti Kanunu (KMK) 24. Maddesinde de
kiitiikte mesken olarak gosterilen yerin  kanun
maddesinde sayili isyerlerine dbniistiiriilmesi icin ‘kat
maliklerinin oybirlig“i ile alm1§ oldug"u isyeri agllma karary
sayesinde miimkiin olabilecegi belirtilmistir.

o Isyeri A¢ma ve Caligurma Ruhsatlarma ligkin
Yénetmeligin 5/1-b maddesi geregi taginmazin tapuda
igyeri olarak goziikmesi halinde ise “umuma ack
istirahat ve eglence yeri agllnmsz durumunda ydnetim
plamnda aksine bir hiikiim yoksa, kat maliklerinin oy
coklugu ile  aldiyr  kararn

bulunmast”  sart

aranm al(t aCllT.

Yukarida belirtilen kurallara uygun olarak ruhsat
alinmamasi halinde igletmecilere 5326 sayili Kabahatler
Kanun'u 32. Maddesi’ne ayklrllll(tan para cezast verilmesi
ve hatta ruhsati olmayan gayrimenkuliin gecici siireligine
Ancak
belediyeler bagvurular yapildiginda miilkler tek bir binay:

mithtirlenmesi 6ng6riilmii§tiir. uygulamada

kapsamiyorlar ise, igyeri a¢ma ve caligtirma ruhsac
) 3

vermemektedir. Bu nedenle mevzuat ve teori ile

uygulamadaki pratik birbirinden farkl yé’mde ilerlemekte

olup bu durum ciddi sorunlara sebebiyet vermekeedir.

hul(ul(unu

ilgilendiren diger bir husus ise s6z konusu kiralama

Kisa siireli kiralamalara iligkin  kamu
faaliyetleri sonucunda meydana gelen kazancin ne sekilde
vergilendirilecegi meselesidir. Kanun koyucu baglangicta
mezkur konu ile ilgili olarak spesifik bir diizenleme
yapmamis, siireci takip etmig olsa da kayit digt
kazanglardan kaynaklanan vergi kayiplar1 sebebiyle
konuya iliskin diizenlemelerin yapilma51 gerektigi kisa
stirede anlagilmigtir. Ozellikle kisa siireli konaklamalarda
kiralamalarin sadece rturistik olarak yapilmamasi, suca
konu tegkil edecek eylemler (5zellikle rterdr, fuhus,
kaeal{ellll{ suelarl) igin de kullanilmas: nedeniyle, isbu
hizmetler ve faaliyetler tizerinde daha detayli denetleme
yapilmasi ve bunlara iliskin daha net sinirlart olan spesifik

mevzuat diizenlemeleri getirilmesi gerekmistir. $oyle ki;

The license must be obtained with an application to the
municipality where relevant real estate is affiliated. On
the other hand, the most essential detail among these
documents is the consent letter to be obtained from the

flat owners. The relevant legislation is stated below;

* Article 5/1-b of the Regulation on Business Opening
and Operating Licenses states that “in the event of
opening a workplaces such as cinemas, theatres, coffee
houses, dance halls, bakeries, restaurants, paint shops,
shops, galleries and bazaars in independent sections
registered as residences, 'decision to open a workplace
unanimously taken by the flat owners”

¢ In Article 24 of the Floor Ownership Law (KMK), it
is stated that the real estate, which is shown as a
residence in the registry, is possible to transform into
a workplace through the 'decision to open a workplace
unanimously taken by the flat owners'.

e According to Article 5/1-b of the Regulation on
Business Opening and Operating Licenses, in case the
real estate is shown as a Workplace in the title deed,
"in case of opening a public rest and entertainment place
unless there is a contrary provision in the management
plan, the decision taken by the board flat owners by the

majority of votes" is sought.

If the license is not obtained by the rules stated above, it
is stated that the operators will be fined for violating
Article 32 of the Misdemeanor Law No. 5326, and even the
unlicensed real estate will be temporarily sealed.
However, in practice, municipalities do not issue licenses
to open and operate a business if the properties do not
cover a single building. For this reason, legislations and
practices are moving in different directions and cthis

causes serious problems.

Another issue regarding short-term leasing is the taxation
of the incomes resulting from the leasing activities. In the
beginning, the legislator did not make a specific
regulation regarding this taxing issue, after a short time, it
was understood that the regulations should be made due
to tax losses arising from unregistered earnings. Since the
short-term leasings are not only made as a tourist
attraction but also used for criminal activities (especially
terrorism, prostitution and smuggling), more detailed
inspections on these services, activities and specific
legislative arrangements with clearer boundaries had to be

introduced. Namely;
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Vergi Usul Kanunu 70. maddesinde “binalarm kismen
veya tamamen veya bo§ veya dayah dé’)§eli §ekilde kiraya
verilmesinden elde edilen gelir gayrimenkul senedi iradi”
olarak kabul edilmektedir. Dolayisiyla gayrimenkuliin
kismen veya tamamen, egyali ya da egyasiz gekilde kiraya
verilmesi veya kira kapsammda kullandirilmasi,
gayrimenkul senedi irad: kapsammda vergiye tabi olacak
ve bu baglamda mal ve haklarin kiralanmasi kargihg
ddemelerde %25 tevkifat

yapilan yapilacag:

belirtilmigtir(z].

Bununla birlikte bir i§letme faaliyeti olarak kisa stireli
kiralamalarin  yapilmasi ticaret faaliyet kapsaminda
gorilerek KDV[2] uygulamasina da maruz kalabilecektir.
Yargitay [3] tarafindan verilen kararda da, “Kart Miilkiyeti
Kanununun 24. maddesinde mesken olarak kiralanan yerlerin
isyerine d5nii§tilrﬁl7nesi yahut ticari alnaglz kullamlmas
kosullart  belirlenmis olup, dava konusu tasimmaz icin bu
kosullarin gerceklestirmedigi ve kiralamamn niteliginin ticari
vasfa doniigtiigii boylece bagimsiz boliimiin kullanim niteliginin
degistirildigi” tespit edilmigtir. Nitekim Gelir Vergisi
Kanunu'nun 70. maddesinde sayilan mal ve haklarm
kiralanmasinin ticari kapsamda olmasma bakilmaksizin
Katma Deger Vergisi Kanunu madde 1/3-f geregi katma
deger Vergisi kapsamlna girmekte, kiraya veren i§bu
verginin miikellefi olarak belirlenmektedir. Kisa siireli
kiralanan yerlerin isyeri olarak kabul edilmesi ve ticari
kazang getirmesi halinde konut sahiplerinin diger vergi
kanunlarmmdan  kaynaklanan diger beyannameleri de

cksiksiz sekilde yerine getirmesi gerekmekeedir.

Benzer sekilde Gelir Idaresi Baskanlig1 Balikesir Vergi
Dairesi Bagkanligi tarafindan 13.06.2018 [4] tarihinde
hazirlanmig olan ozelgede de kisa siireli kiralamanin
stireklilik ~ arz ~ etmesi ve pansiyon  statiisiinde
degerlendirilmesi sebebiyle bu yontemle ticari bir kazang
elde edilmeye baglanmasini ciddi bir organizasyon
anlamina geldigi ve bir ticari faaliyer teskil ectigi
anlagilmakcadir. Bu kapsamda kazancin  basit usulle
Vergilendiri]mesi ve 7 giln iginde fatura  kesilmesi

gerektiginin alu gizi]mi§tir.

[1] 23/12/2020 Tarih ve 31343 RG numarah 3319 Sayih
Cumbhurbagkani Karar:

[2] Katma Deger Vergisi Kanunu Madde 1/1

[3] Yargitay 20. HD., E. 2017/3348 K. 2017/9332 T. 13.11.2017
idaresi B.o7.1.G1B.4.06.16.01—120[37—

[4]  Gelir Bagkanlig:

12/10]-928 Sayili ve 13/09/2012 Tarihli Ozelgesi

In article 70 of the Tax Procedure Law, it is stated that
“the income obtained from the leasing of the buildings parrially
or completely or as empty or furnished is accepted as real estate
bond income”. In other words, no matter whether the
leasing of the real estate partially or completely, furnished
or unfurnished, or making it used within the scope of
1easing, the real estate will be subject to tax within the
scope of the real estate bond income and in this context,
25% withholding will be applied to the payments made
against the leasing of the goods and rights.

However, short-term leasing is considered a commercial
activity and may be subject to Value Added Tax (“VAT”).
In the decision given by the Supreme Court, it has been
determined that “Article 24 of the Property Ownership Law
stipulates the conditions for the conversion of the residence to a
workplace or commercial use, and that these conditions are not
fulfilled for the immovable subject to the lawsuit and the
quality of the lease has turned into a commercial one, thus the
usage quality of the independent section has been changed”. As
a matter of this fact, regardless of whether the leasing of
the goods and rights listed in Article 70 of the Income
Tax Law is within the commercial scope, it falls within
the scope of VAT according to Article 1/3-f of the VAT
Law, and the landlord is determined as the taxpayer of
VAT. In the event that the short-term ]easings are
accepted as a workplace and brought commercial gains,
the landlords of the real estates must also fulfil the other

declarations arising from other tax laws.

Similarly, in the ruling prepared by the Revenue
Administration, Balikesir Tax Office on 13.06.2018, since
short-term leasings started to gain a commercial profit
continuously and become a serious organization, it can be
seen that this leasing constitutes a commercial activity. In
this context, it is underlined that this income should be
taxed with a simple method and an invoice should be

issued within 7 days.
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Son olarak internet aracﬂigly]a kiralama Faa]iyet]erinde
bulunan kuruluglara komisyon kargiligt konutlarmi kiraya
veren ev sahiplerinin kazanc¢larmm da Gelir Vergisi
Kanunu Madde 37 geregi vergilendirilecegi sabit olup,
Tiirk Ticaret Kanunu madde 18de belirtilen kanunda
belirlenmis ticari defterleri tutma, basiretli ig adami gibi
hareket etme; diger tarafi  temerriide digiirmeye,
sozlesmeyi feshe, sozlesmeden dénmeye iliskin ihbarlar
veya ihtarlart noter araciligiyla, taahhiidlii mekeupla,
telgraﬂa veya giivenii elektronik imza kullanilarak kayitli
elekeronik posta sistemi ile yapilmasi seklindeki tiim hak

ve yiikiimliiliik]eri de yerine getirmesi beklenecektir[;].

2. Ozel Hukuk Bakimmdan Siireli

Gayrimenkul Kiralamalar:

Kisa

Tiirk Borglar Kanunu anlamimda kisa siireli kiralamadan
bahsedebilmek i¢in, ilgili kanunun 339. maddesinde
belirtildigi iizere, taginmazm 6 ay veya daha kisa siireli
kiralamaya konu olmasi gerekmektedir. Kanun koyucu,
konut ve catili igyerleri kirasina iligkin hikiimlerde kira
sbz]e§me]erir1in kurulabilmesi icin herhzmgi bir §eki1 sarti
aramamig;  taraflarm kiralanan  yerin - kullanilmast
konusunda bedel iizerinde anlagmis olmalarmi yeterli
bulmugtur. Bununla birlikte sdzlesmenin yazili olarak
akdedilmesinin ya da noter huzurunda

gereek]e_gtirilmesinin ispat faa]iyetleri aelsmdarl biiyiik bir

kolaylik saglayacag: izahctan varestedir.

Kiraya veren diginda, kiracimm kisa siireli konaklama
hizmeti saglayabilmesi icin ise sdz konusu tagmmaza
ili§ki‘ﬂ TBK 322 alt kiraya i]i§kin kiraya verenden yazﬂl
iznin almm1§ olma sartmi aramaktadir. S6z konusu izin
sozlesme  kurulurken almabilecegi gibi  sozlegmenin
kurulmasindan sonra da alimabilecektir. Bununla birlikee
alt kiraya iligkin iznin alimmamig olmas: halinde ise TBK
316 hitkmii geregi kiracinin 6zenle koruma borcuna ayklrl
hareket  etmesi gerekgesiyle kirac1ya 30 giinliik stire
taninmast  ve bu siire igerisinde isbu aykiriligm
giderilmemesi halinde sozlesmenin feshedilecegi yazili

olarak ihtar edilmelidir.

[5s] Dergi Park “Kisa Siireli (Saatlik, Giinliik, Haftalik) Konut
Kiralama Faaliyetinden Elde Edilen Gelirin Vergilendirilmesi”
Erigim Tarihi:

Hteps://Dergipark.Org. Tr/En/Download/Article-File/273501

0I.10.2022

Finally, it is determined that the earnings of the landlords
who rent out their houses in return for a commission to
the organizations engaged in leasing activities via the
Internet will be taxed as per Article 37 of the Income Tax
Law. The landlords also are expected to fulfill all the
rights ob]igations in article 18 of the Turkish Commercial
Code such as keeping the commercial books speciﬁed in
the law specified, acting like a prudent businessman; using
a notary public, registered letter, telegram or registering a
secure electronic signature in the form of notifications or
by the party,

termination of the contract, withdrawal from the

regarding default O[hel‘

warnings
contract.

2. Short-Term Real Estate Leases in Terms of

Private Law

To be able to talk about short-term leasing within the
meaning of the Turkish Code of Obligations, the property
must be leased for 6 months or less, as stated in Article
339 of the relevant law. The legislator did not seek any
form required for the establishment of rental agreements
in the provisions regarding the lesing of residences and
roofed Workplaces; found it sufficient that che parties
agreed on the price for the use of the rented place.
However, it is beyond the explanation that the conclusion
of the contract in writing or its execution in the presence
of a notary public will provide a great convenience in

terms of proof activities.

In addition to this, the tenant should take written
permission from the landlord to provide short-term
accommodation  services, regarding the sub-lease
requirement the under Turkish Code of Ob]igations
Article (“TCO”) 322. Otherwise, the tenant is not able to
lease the property to a third person. This permission can
be obtained during the establishment of the contract or
after the conclusion of the contract. However, if
permission for the sublease is not obtained, the tenant
should be given a 30-days due to violation of the duty of
careful protection as per the provisions of TCO 316, and if
this violation is not remedied within this period, the

contract must be terminated in writing,
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Tirk Borglar Kanunu'nda belirtilen hiikiimden ayri
olarak kisa siireli kiralamaya iliskin “Giiniibirlik Kiralanan
Ev” tamimlamas ilk kez 17 Haziran 2022 tarihinde 31869
Sayiht Resmi Gazete'de Igigleri Bakanhgimca yaymlanan
yénetmelik ile yaplh‘rll_gtlr. Giiniibirlik kiralanan evler
“Konut olarak kullamimak ya da konut olarak kullamimak
iizere kimya verilmek yerine ﬁ'ilen isyeri gibi i§letilmek
suretiyle, otel, motel, pansiyon, kamping, apart otel ve benzeri
gibi temel veya yardimer konaklama isletmesi ya da sosyal tesis
statiisiinde bulunmamakla beraber, saatlik, giinliik, haftalik ve
benzeri kisa siiveli konaklama hizmeti sunulan, Ulusal Adres
Veri Tabamnda hizmetten faydalananlara ait kayltlarda
adresi yer almayan veya hizmetten faydalananlara ait
herhangi bir abonelik kaydi bulunmayan yerler” hitkmii ile ve
kanun nezdinde pansiyon statiisiinde tanimlanmigtir. Bu
diizenleme ile 6nceki tarihli Tgi§]eri Bakan]lgl Gene]gesi
ile yurt ve pansiyon gibi bir iglecme olarak
degerlendirilerek Kimlik Bildirme Kanunu'na tabi tutulan
kiralanan  yerlere iliskin  diizenlemeye  paralellik
gOstermesi sag]anm1§t11'. Kimlik Bildirme Kanunu ile tlpkl
kiralayaﬂ]arlm gayrimenku]]eri

hakkinda  bildirimde

bulunmasi zorunlu tutulmugtur. KBS ad1 verilen Kimlik

pansiyonlardaki gibi
kiralaylp konaklayan ki§iler
Bildirim Sistemi kisa siireli konaklama geregi yerli ve
yabanm herkesin  kimlik ve geli§—ayr1h§ kayltlarmm
usuliine uygun olarak raporlamasi ve incelemeler icin
hazir  bulundurulmas ko§ulu getirilmi§tir. Bilgisayar
terminallerine baglanarak meveut bilgi ve kayiclart genel
kolluk kuvvetlerine anlik olarak bildirmek zorunlulugu
bulunmaktadir. KBS sistemine kaylt yapllmam1§ olmasi
halinde Kimlik  Bildirme

dﬁzenlendigi gibi Kabahatler Kanunu uyarinca idari para

tpki Kanunu'nda da
cezast yaptirim Ongdriilmiig, tekrar etmesi halinde ise

isletme ruhsatlarmm iptal edilecegi belirtilmigir.

Aglklanan bu hususlara ek olarak 6zel hukuk ili§]<isi
gergevesinde kisa stireli kiralama yapan §irket1erin

konsierge, temizlik, kargilama gibi farkl tip hizmetler

sunmast halinde, yukarida acgikladigimiz  sale  kira
s(iz]e§mesir1der1 uzak1a§makta, karma nicelikli  bir

sdzlesmeye dontigmekeedir. Konaklama sézlegmesi olarak

da  adlandirabilecegimiz,  yukarida  bahsettigimiz
hizmetlerin sunulmasi ve bu hizmetlere iliskin kogullarin
halinde,
uygulanmayacak olup hizmet konusu iligkilere uygun

ba§ka hiikiimler de

bulabilmektedir.

varlig sadece kira sozlesmesi hiikiimleri

diigen uygulama  alam

Apart from the provision specified in the Turkish Code of
O]oligations7 the definition of "Daily Rented House"
regarding short-term leasing was made for the first time
with the regulation published by the Ministry of Interior
on Official Gazette No. 31869 on 17 June 2022. “Daily
Rented Houses are not in the status of basic or auxiliary
accommodation or social facility such as hotels, motels, hostels,
camping, apart hotels and the like, by being operated as a
workplace instead of being used as a residence or being rented
out to be used as a residence. The properties that provide daily,
weckly and similar short-term accommodation services, whose
addresses are not included in the records of those who benefit
from the service in the National Address Database, or where
there is no subscription record of those who benefit from the
service" are defined as hostel status in the eyes of the law.
Thanks to this regu]ation, was provided that it is in
paraﬂel with the regulation regarding the rented
properties subject to the Identity Notification Law and
the previous circular of the Ministry of Interior. With the
Identity Reporting Law, just like in hostels, the landlords
or the renters are obliged to notify people who rent and
stay in real estate. The Identity Notification System,
called “KBS”, stipulates that the identity and arrival-
departure records of domestic and foreign tourists are
duly reported and made available for examinations due to
short-term accommodation. It is Ob]igatory to inst:mt]y
notify the general law enforcement officers of the current
information and records by connecting to computer
terminals. In case of not registering in the KBS system,
administrative  fines are  stipulated under  the
Misdemeanor Law, just as it is regulated in the Identity
Reporting Law. The operating licenses will be cancelled

in case of‘repetition.

In addition to the issues mentioned above, the companies
which make short-term leases and offer different types of
services such as concierge, cleaning, and reception within
the framework of a private law relationship, move away
from the mere lease agreement explained above and the
contract turned into a “mixed contract”. In the case of
providing the services mentioned above, which we can
also call an accommodation contract, and the existence of
the conditions related to these services, not only the
provisions of the leasing contract will be applied, but
other provisions that are suitable for the relations subject

to the service may also be applicable.
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I1. SONUC

Tfu‘kiye’de kisa donemli gayrimenkul kiralamalar: son
alandaki

diizenlemelerin tamamlanmast konusunda yasa koyucu

dénemde yiikse]i§e gecmis olup bu
daha net ve belirgin adimlar atmaya baglamigeir. Ozellikle
vergi kayiplarmin ve suga tegkil edecek her tiirlii
faa]iyetin Ontine gegi]mek istenmesi, idarece denetimlerin
artirilmast  ve kayit aluna  alimmast  uygulamalarin:
artrmugtit. Bu kapsamda  giiniibirlik  kiralanan evler
tanim1 kanuna kazandirilmig ise de atilmasi gereken daha
pek ¢ok adim bulunmakcadir. Yukarida deginmig
Oldugumuz hususlara i]i§kin uygu]amalarmm
denetlenmesi ve vergiye i]i§kin tlpkl giiniibir]ik kiralanan
evler tanimlamasinin yénetmelige eklenmesi gibi daha net
ve agiklayicr adimlar aclmasi ve vergi miikelleflerinin
ddemekle yiikiimlii olduklart vergi sinirlarimm kanunilik

sekilde
stiphesizdir. Mali

ilkesine uygun gizi]mesi ile gergek]e§ecegi

acidan  kayit altina  alinmasinin
zorunluluk halini aldigi ve suglarm éniine gegilmesini de
saglayacagma emin oldugumuz yeni diizenlemeler ile hem
turistik  faaliyetlere kawulan  taraflarm  memnuniyeti
artacak hem de olmasi muhtemel zararlarin  6niine

gegilmeye (;al]y]acakt]r.

Diger yandan, giiniibirlik kiralamalarda &zellikle igyeri
a¢gma ve caligtirma ruhsat alinmasi noktasinda teori ile
pratik arasinda ciddi bir fark bulunmakea olup bu konu
tamamen gri alanda ka]m1§tlr. Bu kapsamda ciddi bir
caligma ile detayli ve kapsamli bir mevzuat diizenlemesi
ile bu gri alanlar giderilmeli ve teori ile pratik aymi

diizlemde ilerlemelidir.

II. CONCLUSION

Short-term real estate leases in Turkey have been on the
rise recently, and the legislator has started to take clearer
and more specific steps to complete the regulations in this
area. In particular, the desire to prevent tax losses and all
kinds of activities that may constitute a crime has
increased the practices of administrative audits and
recording. In this context, although the definition of daily
lesing houses has been brought into law, there are many
more steps to be taken. There is no doubt that by taking
clearer and more explanatory steps such as adding the
definition of daily lesing houses to the tax regulation and
drawing the tax limits that taxpayers are obliged to pay
under the principle of legality. We undoubtingly belive
that the new regulations, which have become a necessity
to be recorded propertly, will prevent crimes, contributes
to the satisfaction of the parties participating in the
touristic activities and the possib]e damages will be

prevented.

On the other hand, the difference between theory and
practice in short-term leasings causes some problems with
obtaining the license and this issue is still in the grey area.
These grey areas should be eliminated with a detailed and
comprehensive legislative arrangement with a serious
study, theory and practice should proceed within the

same framework.
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YARGITAY'IN GUNCEL KARARI
ISIGINDA TASARIM HAKKINA
TECAVUZ VE BAGLANTILI

TAZMINAT DAVALARI

DESIGN INFRINGEMENT AND RELATED COURT

AV. UGURCAN TEKIN, LLM
AV. EZGI GAMICI, LLM

ACTIONS IN

THE LIGHT OF THE SUPREME COURT’S CURRENT DECISION

07

6769 sayilt Smai Milkiyet Kanunu (SMK) madde 55
“Tasarim, driniin timi veya bir parcasinin  ya da
tizerindeki stislemenin cizgi, sekil, bi¢im, renk, malzeme
veya ylizey dokusu gibi ozelliklerinden kaynaklanan
gériiniirniidiir” hiitkmii ile tasarimi kanuni tanimlamasim
yapmaktadir. Tasarmm, yeni ve ayirt edici olmasi kosuluyla
SMK’dan kaynaklanan korumadan yararlanabilmekeedir.
Yine, tasarimlar Tirkiye'de Tirk Patent ve Marka
Kurumu (TPMK) nezdinde tescil edilmis olduklarmda
“tescilli tasarim”, aksi halde ilk kez Tiirkiye’de kamuya
sunuimu§ olma k0§u]uyia “tescilsiz  tasarrm”  olarak
korunurlar. Bir sinai hak olan tasarim, diciincii kigilerin
haksiz fiillerine konu olabilmekte olup tasarrm hakkina
tecaviiz olarak nitelendirilen bu durum mevzuat
kapsaminda diizenlenmekte ve cesitli  kurallara  ve

yaptirrmlara tabii tutulmakeadir.

i§bu makalede, tasarim hakkina tecaviiz ile ilgili olarak
genei biigiiere deginiierek, akabinde de Yargitay 11
Hukuk Dairesi 30.05.2022 tarih ve 2020/1455 E. 2022/4194
K sayiii ilam1 incelenecektir. Tescilli tasarima kar§1
tecaviiziin tespiti, durdurulmasi, 6nlenmesi ile tazminat
talebi konulu davada Yargitay, tasarim hakki tecaviiziiniin
tespiti ve tazminata iligkin taleplerin ayri sekilde
incelenmesi ve tecaviizden kaynakli tazminat taleplerinin

hangi sartlarda kabul edileceginin belirlenmesine iliskin

son derece nemli tespitlerde bulunmustur.

ABSTRACT

Article 55 of the Turkish Industrial Property Code
numbered 6769 (“Code”) states the legal definition of
design with the provision that " Design shall be the
appearance of the whole or a part of a product resulting
from the features of, the line, contour, colour, shape,
material or texture of the product itself or its
ornamentation”. Provided that the design is new and
distinctive, it can benefit from the protection arising from
the Code. Moreover, when designs are registered in
Turkey before the Turkish Patent and Trademark Oftice
(“Turkish PTO?), they are protected as "registered design”,
otherwise they are protected as ”unregistered design” on
the condition that they are presented to the pubiic for the
first time in Turkey. The design, as an industrial property
right, can be subject to tortious acts of third parties,
which is considered design infringement within the
Code's scope. These acts become subject to various rules

and sanctions.

In this article, after touching on general information
about the design infringement, the decision of the 1rth
Civil Chamber of the Supreme Court, dated 30.05.2022
and numbered 2020/1455 E. 2022/4194 K, will be examined.
In this case having the claims for determination,
termination, and prevention of infringing actions
together with compensation, the Supreme Court made
extremeiy important determinations by separating the

claims as compensation and others.

Tasarim hakkina
tecaviiz, tasarim

sahibinin rizasi

diginda mevzuatta

belirlenen fiillerden

biriyle ilgili sinai
hakka yapilan

miidahale anlamina

gelmekee olup fiili

nitelik itibari haksiz
fiil 6zelligi

ta§1makradlr
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I. Tasarim Hakk: Tecaviizii ve Muhtemel

Hukuki Ta]ep]er Hakkinda

Tasarmm hakkina tecaviiz, tasarim sahibinin rizasi diginda
mevzuatta belirlenen fiillerden biriyle ilgili sinai hakka
yapilan miidahale anlamma gelmekte olup fiili nitelik
itibari haksiz fiil 6zelligi tasimaktadir. Bilindigi uzere
tasarimlara iliskin ilk 6zel diizenleme olan 554 sayili
Endiistriyel Tasarimlarin Korunmasi Hakkinda Kanun
Hiikmiinde Kararname 1995 yilinda yiiriirliige girmistir.
Ardindan 6769 sayili Sinai Miilkiyet Kanunu yiiriirlige
girerek 554 sayilh  KHK'nin  gegici  olarak kismen
uygulanmaya devam edecek hiikiimleri hari¢ olmak tizere
yiiriirlitkeen  kaldirmigtir.  Dolayisiyla: meveut  haliyle
tasarim hakk: ve tasarim hakkina tecaviiz halleri icin
giincel 6769 sayili Kanun cergevesinde degerlendirme

Vapilma51 gerekecektir.
J

Tasarim hakk: tecaviizii sinirli sayr ilkesi ile SMK 81

maddesinde belirtilmigtir;

o Tasarim sahibinin izni olmaksizin bu Kanun hiikiimlerine
gore koruma kapsamindaki bir tasarimin kullamldigi veya
uygulandign iiriiniin aymsini veya genel izlenim itibariyla
aywt edilemeyecek kadar benzerini iiretmek, piyasaya
sunmak, satmak, sﬁzle_sme yapmak icin oneride bulunmak,
ticari  amagla  kullanmak  veya bu  amaglarla
bulundurmak, bagska bir sekilde ticaret alamna ¢ikarmak,
ithal iglemine tabi tutmak,

e Tasarum sahibi tarafindan lisans yoluyla verilmis haklar
izinsiz genisletmek veya bu haklar liciincil ki§ilere
devrermek.

e Tasarim hakki gasp etmek.

birlikce

agabilmek icin kural olarak tasarimin tescili ile akabinde

Bununla tasarim  hakkina tecaviiz  davas:
yayimlanmasmm  (tescilsiz tasarimlarda ise SMK 57
maddesine uygun olarak kamuya sunulduktan sonra)
gerektigi sdylenebilecektir. Ancak ilgili mevzuat uyarinca,

hak sahibi

basvurusundan ve kapsammdan lmberdar etmis iSﬁ,

tecaviiz  eden dclinci  kigiyi tasarim
tasarimm  bahsi gecen yayminin beklenmesine gerek
bulunmamaktadir. Dolayisiyla bagvuru agamasmdaki bir
tasarmmin izinsiz kullantmmm da hak ihlali anlamina
gelecegi, tecaviiz davasma konu olabilecegi, boylelikle
hem bagvuru hem de tasarrm hakkmm korundugu
sdylencbilecektir. Yine, mahkemece yapilan yargilama
neticesinde tecaviiz edenin ilgili fiillerinin kétii niyet
mahsulii oldufunun tespit edilmesi durumunda da

yayimin yapilip yapilmadigi dnem arz etmeyecekeir.

I. Design lnfringement and Potential Civil

Claims

Design infringement means the interference with the
industrial riglit related to one of the acts determined in
the legislation, without the consent of the actual design
owner, and it has the characteristic of tortious act by
actual nature. As it is known, the Turkish Decree Law No.
554 on the Protection of Industrial Designs, which is the
first special regulation regarding designs7 entered into
force in 1995, and then, the Code entered into force and
abolished the Decree Law No. 554, except for some
provisions that will continue to be partially implemented
temporarily. Therefore, it will be necessary to make an
evaluation within the framework of the current Code for
the design rights and the infringing acts against them in

its current form.

The infringement of the design right is stated in article 81
of the Code with the prineiple of numerus clauses;
The following acts shall be deemed as infringement of a

design right:

* 1o produce, put on the market, sell, offer for contracting,
import, use for commercial purposes or stock for those
purposes an identical or similar product in which the
design is incorporated or to which it is applied without the
consent of the right holder;

* 1o broaden the rights granted by the design owner through
licensing or to transfer these rights to third parties without
consent;

* 1o disseize the right of a design.

In order to file a lawsuit for infringement of the design
right, it can be said that as a rule, the design must be
registered and subsequently published (for unregistered
designs, after it is presented to the public in accordance
with the Article 57 of the Code). On the other hand,
pursuant to the relevant legislation, if the right owner has
informed the infringing third party of the design
application and its scope, there is no need to wait for the
publication of the design. Therefore, unauthorized use of
a design at the application stage might also mean
violation OFTigl’ltS and may be subjeet to an infringement
lawsuit. Besides, in case of the relevant acts of the
infringer are the result of his/her bad faich, it will not

matter whether publication of the design is made or not.
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Tasarim hakkina tecaviiz halinde hak sahibi taraf, SMK
149 maddesi geregince fikri ve smai haklar hukuk
mahkemeleri (ihtisas mahkemesi olmamasi durumunda
asliye hukuk mahkemeleri nezdinde) nezdinde tecaviiziin
tespiti, dnlenmesi, durdurulmasi, kaldirilmasi ile maddi,
manevi ve itibar tazminat davasini aeabi]ecektir. Yine
ayni davada, tecaviiz 01u§turan grtnler ile bunlarin
iretiminde miinhasiran kullanilan cihaz, makine gibi
araclara el konulmasi; bu araglar iizerinde davaciya
miilkiyet hakk: taninmasi; sarclart varsa araclarm imhasy
kesinle§mi§ kararin mahkemece ilam veya i]gi]i]ere teb]igi

talep edilebilecekeir.

ﬂgi]i tasarim hakk: tecaviizii davasinda, kural olarak
maddi tazminat talep edilmesi durumunda hak sahibinin
zarari, tecaviiz eden davali tarafindan karsilanacaker.
Davacinin zarari fiili kaybmi ve yoksun kalinan kazancini
kapsamaktadir.  Yoksun kalinan kazang hesabinda
davacmm se¢imlilik calebine gére: a) davalinin rekabeti
olmasaydi, davacinin elde edebilecegi muhtemel gelir, b)
davalmm elde ectigi net kazang, ¢) davali smai hakk: bir
lisans sdzlegmesi ile hukuka uygun olarak kullanmug

olsaydi 6deyecegi bedel dikkate alinacakerr.

Yine manevi tazminat talepleri ise tecaviizden kaynakli

olarak hak sahibinde meydana gelen aci ve elem ile ticari

hayattaki gliven zedelenmesini genel hitkiimler
cercevesinde talep edilebilecektir. Bununla birlikee itibar
zedelenmesi  ise  “tasarimimn  itibarinin  zedelenmesi”

anlamma gelmekte olup kotii iiretim  yahut uygun
olmayan tarzda piyasaya driin siirme geklinde kendini

géstermektedir.

IL. Yargitay'in ﬂgili Karar1 Hakkinda

Tasarim tecaviiz davalar1  ve tazminat

baglantili

taleplerine iliskin  Yargitay 1. Hukuk Dairesimin
30.05.2022 tarihli 2020/1455 E. 2022/4194 K sayili kararmda
tasarim hakki tecaviizii ve tazminat taleplerinin bir arada
onemli  bir bulundugu

oldugu davalarda tCSpittC

goriilmekeedir.

S6z konusu davada, davact tescilli tasarim hakkina
tecaviiziin tespiti, durdurulmasi ve énlenmesi ile maddi ve
manevi tazminat taleplerinde bulunmu§tur. Her ne kadar
ilk derece mahkemesinde ve istinaf incelemesinde davaci
yanin  tescilli tasarim  hakkina  tecaviiziin  tespiti,
durdurulmasi ve énlenmesi ile maddi ve manevi tazminat
talepleri hakli bulunmug olsa da temyiz incelemesinde
Yargitay 1r. Hukuk Dairesi davali yararina bozma karar

vermigtir.

In case of inﬁ'ingement of the design right, the right
owner may file a lawsuit with the claims for the
determination, prevention, suspension, removal of the
infringement as well as material, moral and reputation
compensation before the specialized IP courts (in case
there is no specialized court before the genera] civil courts
of first instance). In addition, scizure of infringing
products and tools such as devices and machinery used
exclusively in their production; establishing a property
right on these vehicles in favor of the plaintiff;
destruction of vehicles, if conditions exist; the
announcement of the finalized decision by the court or its
notification to the relevant parties may be claimed in the

same case.

In the event that financial compensation is claimed
within the infringement action, the damage of the
plaintiff will be compensated by the defendant, as a
general rule. The plaintiffs loss includes his actual loss
and deprived carnings. According to the plaintiff's request
for choice, in the calculation of the deprived earnings: a)
the possible income that the plaintiff could have obtained
if there was no competition of the defendant, b) the net
income of the defendant, ¢) the cost that the defendant
would have paid if he had used the industrial right in
accordance with the law with a license agreement will be

taken into account.

In addition to the above, claims for non-pecuniary
damage can be claimed within the framework of general
provisions for the pain and suffering caused by the
infringement and the loss of confidence in commercial
life. However, the damage to reputation means "damage
to the reputation of design” and manifests itself in the
form of bad production or putting products on the

market in an inappropriate way.

II. About the Supreme Court’s Decision

Regarding design infringement cases and related
compensation claims, it is seen that the mth Civil
Chamber of the Supreme Court made an important
determination in cases where design infringement and
compensation claims are available together through its
decision dated 30.05.2022 and numbered 2020/1455 E.
2022/4194 K.

In the related case, the p]aintiff claimed determination,
termination, and prevention of the infringement against
the registered design together with material/moral
compensation based on the related infringement.
Although all of the related claims were found justified by
the first instance IP court, at the end of the appeal
examination of the rrth Civil Chamber of the Supreme
Court, the related decision was reversed for the benefit of

the defendant in some aspects.
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iigiii Yargitay ilaminda, ilk derece mahkemesinin davali
eyiemlerinin tecaviiz te§ki1 ettigi ybniindeki tespit ve
dnleme karari isabetli bulunmug ise de; maddi ve manevi
tazminat taleplerinde olumlu karara varabilmek i¢in
Yargitay agagidaki  hususlarm = arasurilmast  ve gz
oniinden bulundurulmas: gerektigine hitkmederek, ilgili

karar1 tazminat talepieri yéni'mden yerinde bulmam1§t1r:

e Tescilli tasarimlar birbirine olan benzerligi7

e Taraflar arasidaki iliskiler ve yakimlik,

¢ Tasarima konu riiniin tanmmiglig: ve piyasadaki

e saugmm yaygin olup olmadi:

e Davalinin, davactya ait nceki tasarrmdan haberdar

. olup olmadigi veya onceki tasarimi  bilebilecek

durumda olup olmadig.

Yargitay tarafindan  verilen bozma ilamma detayh
baki]digmda iki unsur tizerinde durulmas: gerektigi
anlagilmakcadir. Bunlardan ilki davact yanin tasarim
hakkina tecaviiziin tespiti, durdurulmasi ve &nlenmesi
talepleri  ile  tazminat  rtaleplerinin  ayr1  ayn
degeriendirilmesi gerektigidir. Diger unsur ise tasarim
hakkina tecaviizden kaynakii tazminat  talebi icin
yapllacak degerlendirmede i§bu tecaviiziin bilinmesi ya da

bilinmesinin gerekmesi hususudur.

Yargutay ilgili kararinda ayrica, TRIPS 45. maddesine
“Adli merciler, bilerek veya bilmek icin makul gerekgeleri
olmasina ragmen ihlal edici fiilde bulunan sahis tarafindan ...
tazminatn ... hak sahibine 6denmesini emretme yetkisine sahip
olacaklardir” atif yapmig ve tazminata hitkmedilmek icin
ihlali

bilmesinin (Veya bilmesinin gerekmesine) gerekmesini bu

gergek]e§tiren ki§inin “thlali ve sonuglarmi”

§ekilde gerekgelendirmi§tir.

Yiiksek mahkeme bu karar1 verirken, tazminat taiepierini

tecaviiziin  tespitinden  (ve  tecaviize bagh  diger
taleplerden) ayri rtutarak, rtecaviiziin varhgr egiceir

tazminata hitkmedilmesi gibi bir sonuca varilamayacagim

actkca belirtmekeedir.

In the decision, the first instance court’s determinations
for recognizing the infringement were found legitimate by
the Supreme Court, while the determinations for
compensation claims were deemed as unacceptable with
several reasons. The Supreme Court ruled that the
Foi]owing issues should be investigated and taken into
consideration in order to reach a positive result for the
compensation  claims, and absence of such an
examination/investigation for the given points led the

Court to reverse the decision in favor of the defendant:

. Similarity ofregistered designs to each other,

¢ Relations and closeness between the parties,

e Whether the product subject to the design is well-
¢ known and whether its sale in the market is

e widespread.

o Whether the defendant was aware of or was able to

* know the previous design of the plaintiff.

When we look at such decision in detail, it is understood
that two factors should be emphasized at this point. The
first one is that the claims for determination, termination,
and prevention of infringement on the plaintiff's design
and the claims for compensation should be evaluated
separately. The other factor is that for acceptance of the
compensation claims, it is required for the defendant to

know or to be in position to know the infringement.

In the decision, the Supreme Court also referred to
Article 45 of TRIPS ordering “The judicial authorities shall
have the authority to order the infringer to pay the right holder
damages adequate to compensate for the injury the right holder
has suffered because of an infringement of thar person’s
intellectual property right by an infringer who knowingly, or
with reasonable grounds to know, engaged in infringing
activity.” to justify its decision for necessity of the
defendant to know (or ought to know) of the

“infringement and its consequences”.

Through the related decision, the Supreme Court clearly
concludes that infringement claims should be kept
separate from the compensation claims, and it should not
be accepted that availability of design infringement

automaticaily causes COmpCﬂSZlEiOl’l order.
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I11. SONUC ve GORUSLER

Sonug olarak Yargitay'in yerlesik i¢tihatlarinda belirledigi
iizere tasarim tecaviiziinde i1i§kin tespit, durdurma ve
onleme ta]ep]eri ile tazminat ta]ep]erinin beraber
yiiriitiildiigii dosyalarda, tazminat yém’inden davanin
kabuliinii ancak karsi tarafin s6z konusu tecaviizii bilmesi
ve bilmesinin gerekmesi halinde miimkiin olacakeir. Bu
noktada tecaviiz fiiline iligkin ihlali ger¢eklegtiren tarafin
ihtarname (ispat ko]ay]lgl a(;lsmdzm noter aracﬂlglyla
olmast yarar saglayacaktlr) kegide edilmesi suretiyle veya
diger bildirim yontemleri ile ihlalden haberdar edilmesi
“davalimin ihlali bilmesi ve veya bilmesinin gerekmesi” sartin
kar§11ayacak ve maddi/manevi tazminat taleplerinin de
kabuliinii miimkiin hale gelecektir. Bu hayati unsurun
eksik olmast halinde eldeki deliller tasarim tecaviiz
tespitine, durdurulmasina, 6nlenmesine yahut
kaldirilmasma iligkin hususlari kargilamaya yeterli olsa
dahi tazminata hitkmedilmesi noktasida yetersiz kalacak

ve bu yéndeki ta]ep]erin reddine sebebiyet verebileceketir.

III. CONCLUSION and REMARKS

As a result, as determined in the settled case-law of the
Supreme Court, in cases where the design infringement
and compensation claims are examined together, the
compensation claims are evaluated separately from
infringement claims and are accepted only if the
defendant knows or needs to know the infringement. At
this point, informing the infringer of the infringement by
issuing a warning (it will be bcneficial to be through a notary
public for ease of proof) or by other notification methods
should be found sufficient by the courts to meet the
related condition. In the event that this vital element is
missing, even if the available evidence are sufficient to
decide infringement in favor of the p]aintifﬁ no

compensation order will be issued by the Court.
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DEPOLAMALI ELEKTRIK URETIMI

STORED POWER GENERATION

AV. SERHAT KISAKUREK, LLM
AV. DR. M. FURKAN AKINCI, LL.M

19 Kasim 2022 tarihinde yapi]:m bir degi§ikiik ile
Tiirkiye'de depolamali elekerik tiretim tesisi kurmanin ve
bu konuda lisans almanm 6nii acildi. Elektrik Piyasasi
Kanunu'nda ve Elektrik Piyasasi Lisans Yonetmeligi'nde
yapi]:m degi§iiciik ile on lisans ve lisans alma diizenlendi.
Artik depolama]i elekerik diretim tesisleri, iretim tesisini
ve depolama iinitesini tek bir én lisans ve lisans halinde
alabilecek.  Depolama  iiniteleri i¢in ayr1  bir 6n

lisans/lisans almak zorunda kalmayacaklar.

Elekerik Piyasast Kanunu'na eklenen depolama tesisleri ile

alakali agagidaki hitkiimler eklendi;

Madde 7(10)— Elekerik depo]ama tesisi kurmayi taahhiit
eden tiizel kigilere, kurmayr taahhiic etcikleri elekerik
depolama  tesisinin - kurulu  glictine kadar Kurum
tarafindan riizgar ve/veya giines enerjisine dayalr elekerik
iretim tesisi kurulmasina ili§kin onlisans verilir. Bu
kapsamdaki iretim  tesisleri icin  Kanunun 7 nci
maddesinin dordiincti fikrast hitkiimleri uygulanmaz. Bu
fikra kapsaminda kurulacak tesisler i¢in, 6nlisans ve lisans
verme kosullart ile tadili ve iptali, yiikiimliiliiklerin yerine

halinde kaydedilmesi

hususlart ve bu kapsamda tiretilen elekerik enerjisinin

getiri]memesi teminatin  irat
depolama tesisi {izerinden sisteme verilmesi dahil,
uygulamaya iligkin usul ve esaslar Kurum tarafindan
yonetmelikle diizenlenir. Bu fikra kapsamimda kurulacak
tesisler 5346 saylil Kanunun 6 nc1 maddesi hiikiimlerinden

yarar] andirilabilir.

Madde 7(11)- Kismen veya tamamen igletmede bulunan
tretim tesislerinden elekerik depolama tesisi kurmay:
taahhiit eden riizgér Ve/Veya glines enerjisinedaya]i
elektrik {iretim lisans1 sahibi tiizel ]<i§iiere7 kurmayi
taahhiit ettikleri elektrik depolama tesisinin  kurulu
giictine kadar, lisanslarinda belirlenen sahalarin digina
ctkilmamasi, iglerme aninda  sisteme  verilen  giiciin
lisanslarinda belirtilen kurulu glicli agmamas1 ve TEiA§

3

Ve/Veya i]giii dagitim §irketinden alinan  rtadil

kapsamindaki baglanei gériisiiniin olumlu olmasi halinde

kapasite artigina izin verilir.

On 9 November 2022, an amendment paved the way for
the establishment and licensing of electricity generation
facilities with storage in Turkey. With the amendment
made to the Electricity Market Law and Electricity
Market Licence Regulation, pre-licensing and licensing
were regu]ated. From now on, electricity generation
facilities with storage will be able to obtain the generation
facility and the storage unit in a single pre-licence and
licence. They will not have to obtain a separate

preliminary licence/licence for storage units.

The following provisions regarding storage facilities have

been added to the Electricity Market Law;

Article 7(10)— Legai entities that undertake to establish an
electricity storage facility shall be granted a preliminary
licence by the Authority for the establishment of an
electricity generation facility based on wind and/or solar
energy up to the installed capacity of the electricity
storage Faciiity they undertake to establish. The provisions
of the fourth paragraph of Article 7 of the Law shall not
apply to the generation facilities within this scope. For the
facilities to be established within the scope of this
paragraph, the procedures and principles regarding the
application, including the conditions for granting pre-
licences and licences, their amendment and cancellation,
the issues of recording the collateral as revenue in case of
failure to fulfil the obligations, and the delivery of the
electricity generated within this scope to the system
through the storage facility, shall be regulated by the
Authority by regulation. The facilities to be established
within the scope of this paragraph may benefit from the
provisions of Article 6 of the Law No. 5346.

Article 7(11)— Lega] entities hoiding e]ectricity generation
licences based on wind and/or solar energy that undercake
to establish an electricity storage facility from partially or
fully operational generation facilities are allowed to
increase their capacity up to the installed capacity of the
eiectricity storage Facility they undertake to establish,
provided that ti’ley do not go beyond the areas specified in
their licences, the power supplied to the system at the
time of operation does not exceed the installed capacity
specified in their licences and the connection opinion
within the scope of the modification received from
TEIAS and/or the relevant distribution company is

positive.
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Bu cercevedeki kapasite artiglart igin 5346 sayili Kanunun
6/C maddesinin ikinci fikrasmin birinci ctimlesi hitkmii
uygulanmaz. Bu kapsamda tiretilen elektrik enerjisinin
depolama tesisi iizerinden sisteme verilmesi dahil,
uygulamaya ili§l<in usul ve esaslar Kurum rtarafindan

yonetmelikle diizenlenir.

Bu cklemeler depolama tesisi ve riizgir ve/veya giines
enerjisine dayal elekerik tiretim yapanlara etkisi tizerinde
yogunla§t1, Eleketrik tiretim ve titketimi a§amalar1nda arz-
talep dengesinde olugmasi ihtimali olan bozukluklardan
dolayl elektrik iiretim seviyesinin dalgali oldugu glines
enerjisi  ve riizgﬁr enerjisi  liretim tesislerinin - bu
depolamali elektrik tiretimi sayesinde talebin ¢ok oldugu
zamanlarda elel{trigi satabilmesi kolayla§m1§t1r. 29 Aralik
itibari ile 67 GW olan ba§vuru, su anda 132 GW™t gegmis
bulunmakeadir. Bu taleplerin biiyiik ¢cogunlugu licyum

tabanli depolama tiniteleri olarak talep edilmistir.

Halihazirda alim garantisi bulunan elektrik tiretim
tesisleri kapasiteleri oraninda depolama iinitesi inga
edebilmektedir. Bunun i¢in yeni bir lisansa ihtiyag
duymamaktadirlar. Bu lisanslarin alinmast durumunda
hizli bir §el<ilde bu depolama tinitelerinin kurulmas1 ve
ihtiyact kargilar sekilde cahisiyor olmast gerekmektedir.
Bu konuda tecriibeli olan depolama {initesi iireticileri

icin kacirilmaz bir firsatoir.

Elekerik
degisikliklerle 6rnegin 30 MW'lik bir depolama iiretim

Piyasast  Lisans  Yénetmeliginde yapilan
sistemi, en az 30 MW'lik kurulu giice sahip bir depolama
tinitesi olacak, bu depolama iinitesinin mekanik kurulu
glic en fazla 6o MW olacak ve elekerik depolama tunitesi

en az saatte 30 MW depolayabilecektir.

The provision of the first sentence of the second
paragraph of Article 6/C of the Law No. 5346 shall not
apply for capacity increases within this framework. The
procedures and principles regarding the application,
including the transfer of the electrical energy generated
within this scope to the system through the storage
fhcility, shall be regulated by the Authority by regulation

These additions focused on the storage facility and its
impact on wind and/or solar power generation facilities.
Solar and wind power generation facilities, where the
level of electricity production fluctuates due to possible
disturbances in the supply-demand balance during the
electricity generation and consumption phases, can sell
clectricity when demand is high thanks to this stored
electricity generation. As 0F29 December, the application,
which was 67 GW, has now exceeded 32 GW. The
majority of these requests were for lithium-based storage

units.

Cutitently7 electricity generation facilities with purchase
guarantee can build storage units in proportion to their
capacity. They do not need a new licence for this. In case
these licences are obrtained, these storage units should be
installed quickly and should be operational to meet the
needs. This is an unmissable opportunity for storage unit

manufacturers who are experienced in this field.

With the amendments made in the Electricity Market
Licence Regulation, for example, a 30 MW storage
generation system will have a storage unit with an
installed capacity of at least 30 MW, the mechanical
installed capacity of this storage unit will be at most 6o
MW and the electricity storage unit will be able to store
at least 30 MW per hour..
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REKLAM KURULU KARARLARI

ADVERTISEMENT BOARD DECISIONS

ILETiSiM SEKTGRU

(1) Reklam Kurulunun (“Reklam Kurulu”, “Kurul”) 2022/4673 sayili
kararimda, Vodafone Telekomfmikasyon Anonim §irketi”ne ait
Vodafone Yanimda uygulamasi iizerinden taniimu yapilan “Redli
Firsat 18GB Sosyal Paket” isimli tarife bakimindan ilk 3 ay indirimli
olarak sunulan fiyat bilgisine tanitim sayfasinda yer verildigi ancak
taahhiitli oldugu zml;1§1]:m tarifenin  kalan uylzu‘mu ili§kin daha
yijksek tutarh olan ayllk licret bilgisine ayni sayfhda yer Veri]medigi

tespit edilmistir.

Kurul, yapilan inceleme sonucunda reklamlar aracihigiyla sunulan
vaadin gergegi y;msnm;ldlgl, ana vaadin sagladlgl avzmtajlun
tamamuyla ya da biiyiik él¢iide ortadan kaldiracak nitelikee oldugu,
titketici magduriyetine yol actig ve diiriist rekabet ilkelerine aykir:
oldugu degerlendirmelerinde bulunmustur. Bu kapsamda, séz konusu
tanmiomlarin - Ticari  Reklam  ve Haksiz  Ticari Uygul:lmalar
Yi‘metme]igi (“Yonetmelik?) ve 6502 say1]1 Tiiketicinin Korunmasi
Hakkinda Kanun (“Kanun”) hiikiimlerine aykn'l Olduguna ve
Vodafone Telekomiinikasyon Anonim Sirketi hakkinda Kanun
uyarinca anmilan reklamlart durdurma cezasi verilmesine karar

Veri]mi§tir.

(2) Reklam Kurulu'nun 2022/4682 kararinda Supcronln s

Hizmetleri Anonim §irketi tarafindan )'11)'1111;111:111 tanitimda

"Internetinizi 2 Giinde Ucretsiz Kuruyoruz Turkeell Fiber'i
inizde 2 giin icinde evinizde fiber internetin keyfini ¢ikarm

$ clerinin hcrh;mgi bir ist S 3

ku]]um]dlgl ve her 1{0§uldzl kurulum i§leminin belirtilen

tamamlanacag) izlenimi olusturdugu ancak bagvuruda bulunan

titketicinin abonelik i adan uzun bir siirede

tamamlanabildigi te
3

Kllrlll, ‘\"‘ })ll"l“ inCele]Tle soﬂllck‘ﬂd"l 1'eklﬂn'l]llr "\rﬂclllg].\'lﬂ sll“ul"l“
vaadin gercegi yansitmadifi, ana vaadin sagladigi avantajlar
tamamuyla ya da biiyiik dl¢iide ortadan kaldiracak nitelikte oldugu,

titketici magduriyetine yol acugr ve diiriist rekabet HING

8 )
rkarilik t5§kil ettigi dcgerlcndil'mclerinde hulunn*m§Iur. Bu

ka] S soz konusu rtamitimlarm  Yonermelik ve K
hiikiimlerine a_vkn'l olduguna ve Superonline ileti§im Hizmetleri
Sirketi hakkinda anilan reklamlari durdurma cezast

e karar \'crilmi§t

COMMUNICATION SECTOR

Within the scope of the decision of the Advertisement Board
(“Advertisement  Board", "Board") numbered 2022/4673, it is
determined that the tariff named "Redli Firsat 18GB Sosyal Paket" of
the Vodafone Telekomiinikasyon A.S, which is promoted through
“Vodafone ~ Yanimda” application, offers  discounted  price
informartion for the firsc three months on the promotion page, but
the higher monthly fee information for the remaining months of the

tarift is not included on the same page.

As a result of the assessment made by the Board, it was stated that
the promise offered through the advertisements (i) does not reflect
the truth, (ii) completely or substantially eliminates the advantages
offered by the main promise, and (iii) violates fair competition
principles and leads to consumer victimization. In this context, it has
been decided that halting the advertisement in question which is
contrary to the provisions of the Regulation on Commercial
Advertising and Unfair Commercial Practices ("Regulation”) and the

Consumer Protection Law (“‘Law”) no. 6502.

/4682 of the Advertisement Board, in tf
advertisement pul)]ished by Superonline flet gim Hizmetleri Anonim
§irketi, the phra\es "We set up your internet for free in 2 da
you ch Turkeell Fiber, you will start enjoying fibre internet in
your home in "It w determined that the stateme
used without any eption conditions and created the impression
that the installation process would be completed within the specified
period under all circumstances, but the subscription process of the

sumer who applied could be completed in more than 1 week.

As a result of the examination, the Board concluded that the
promises offered through the advertisements do not reflect the
truth, are of a nature to completely or substantially eliminate the
advantages provided by the main promise, lead to consumer
victimisation and are contrary to the princip]es of fair competition.
In this context, it s been decided that the said promotions are
contrary to the provisions of the Regulation and the Law and that
Superonline iletigim Hizmetleri Anonim $irketi shall be imposed a

pCl]illt_\' to SIO'P l’]'lC Sa d 1ld\'L‘1‘tiSC111C €s.
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(3) P\E]\'lﬂ]ﬂ KUI‘U]U‘“UH 2 772/421"7 ;[l\"l]l km‘m‘n
t

Hizmetleri findan

Phone 13 128 GB telefon 10.077,66 TLx3 Ay *Turkcell Faturaniza
Ek * Bu i

bilgilendirme isaretinin istiine gelindiginde "*Turkce inansman
bilgilendirme i gelindiginde ™ Turkeell F

ansmani ile satilmakeadir.” ifadesine ve

nin fil121]151]111]1| I]C t"l]\'Sit imkanmdan f}l111]15]]1ﬂ]1 T."‘lle

onaylanmak kaydiyla sadece Turkcell aboneleri faydalana

Belirtilen fiyat ortalama aylik taksit tutar: olup taksitler ve toplam
ddeyecegini tutar finansman geri dde planmdaki caksit carihine gore
be]irlendiginden farklilik g":terebi]ir. Size Ozel finansman rtaksi
tutart satin alma iglemini tamamlamadan ce gorebilir

ifadelerine yer verildigi, ancak tiiketicilerin driinleri almak

tikladiklarinda fiyatin 10.394,74x3 ay olarak goriindugii, finansman
talebi onaylandiktan sonra satm alma iglemi gerceklestirilirken

fiyatin 10.418,24x3 ay olarak deg &i tespit edi]migir.

Kurul, yapilan inceleme sonucunda anilan reklamlar araciligiyla
sunulan vaadin gergegi yansunmdlgl, tiikerici mugduriyctinc }'(11
acugt ve bu durumun diiriist rekabet ilkelerine aykirilik teskil etcigi
degerlendirilmelerinde bulunmustur. Bu kapsamda inceleme konusu
tanittmlarin Kanun ve Yénetmelik hitkiimlerine aykirt olduguna ve
Turkeell fletigim Hizmetleri Anonim keti hakkinda anilan

reklamlar1 durdurma cezasi verilmesine karar \'erilmi§tir.

(4) Reklam Kurulunun 2022/5306 ve 2022/4887 sayili kararlarinda,
Andromeda Tv Dijital Platform Islecmeciligi Anonim Sirketi
tarafindan telefon zlr;lallglyla yap]]zm tamumlarda (i) TTNET
abonesi olan tiiketicinin D-Smart ile i1i§ki]i bir bayi tarafindan
aranarak Tirk Telekom’dan arzml]dlgl y(‘mi’mde kendisine yamltlm
bilgi verilmek suretiyle kampanyali abonelik secenckleri sunuldugu
ve tiiketicinin “s6z konusu hatali bilgilendirme sonucu” kabulii ile
“A_ydzm Aya Taahhiitli Satig Kampanyas: §ubat 2022" kampzmyasma
bu§vuruya yiinlendirildigi, (ii) tiikcticiyi abonelik  siirecine
yénlendiren ilk gi‘)rij§me kaydmm génderilmedigi. dolaylS|yla ispat
yiikii firmada olmasmna ragmen tiiketici iddialarmin aksinin
ispatlanamz\dlgl, (iii) y;m1]t1c1 bilgilcndirmc surctiy]c tiiketicinin
normalde taraf olmayacagi bir kampanyaya abone olmasma sebep
olunmak suretiyle titketicinin giiveninin kt')tiiye kullamldlgl, (iv) ote
yandan firma tarafindan TTNET/Tirk Telekom adinm izinsiz
kullanilmasi suretiyle anilan firmanin itibarindan haksiz bigcimde
yararlamldlgl ve firma lehine kaz;mg elde edilmek saiki gl’idﬁld' Sl

tespit edilmigtir.

Kurul, s6z konusu inceleme sonucunda tamitimlarin tiiketicileri
yaniltict ve yanhg yonlendirici nitelikte oldugu ve diiriist rekabet
ilkelerine zlyl(lrlllk tC§kil cttigi, ayrica tiiketicilerin normal §z|rt1ar
alnda taraf olmayacagi bir igleme taraf olmasina yol a¢masi
nedeniyle bu durumun da aldatic1 ihmal neticesinde bir haksiz ticari
uygulama  oldugu  degerlendirilmelerinde ~ bulunmustur.  Bu
kapsamda, s6z konusu tamtmlarm  Kanun ve Yonermelik
hiikiimlerine :1}’1(11’1 ()lduguna ve Andromeda Tv Diiim] Platform
i§letmeciligi Anonim §irketi hakkinda anilan reklamlari durdurma

cezast verilmesine karar verilmistir.
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In the decision numbered 2022/4237 of the Advertisement Board, in
the advertisement pub shed by Turkcell i]eti§1m Hizmetleri Ar

Sirketi, the pl "*IPhone 13 128 GB phone 10.077,66 TLx3 Months

Added to your Turkeell Invoice product is sold with
consumer fin:

the p ) can benefit fi
instalment opportunity with the financing of Turkeell Finansman
A.S., provided that the fi ing request is d. The specified
price is the average monthly instalment amount and the instalments
and the total amount to be puid may vary as it is determined
according to the instalment date in the financing repayment plan.
You can see the financing instalment amount special for you before
completing the purchase.” However, it was determined that the price
appeared as 10,394.74x3 months when consumers clicked to buy the
products, and the price changed to 10,418.24x3 months when the

purchase was made after the financing request was approved.

As a result of the examination, the Board concluded that the
promises offered through the aforementioned advertisements did not
reflect the truth, caused consumer victimisation an s situation

y to the principles of fair competit In this context, it
was decided that the advertisements subject to the examination were
contrary to the provisions of the Law and the Regulation and
Turkeell Tletisim Hizmetleri Anonim §irketi was sentenced to stop

the aforementioned advertisemen

Within the scope of the Advertisement Board's decisions numbered
2022/5306 and 2()22/4887, it was spcciﬂcd that during promotions
conducted by Andromeda Tv Dijital Platform isletmeciligi Anonim
Sirketi via telephone, (i) the D-Smart dealer contacted a TTNET
subscriber and offered campaign subscription options by
misrepresenting that he/she was calling from Tiirk Telekom and the
consumer was directed to apply for the "Month-to-Month
Committed Sales Campaign Febru:ny 2022" campaign with the
acceptance of the consumer "as a result of the said misinformation”,
(i) the first call recording that led the consumer to the subscription
process was not submitted, therefore, even though the company had
the burden of proof;, the company could not disprove the consumer's
claims, (iii) the consumer's confidence is abused by causing the
consumer to subscribe to a campaign which they wouldn't normally
participate in through misleading information, (iv) furthermore, the
company used TTNET/Tiirk Telekom's name without permission in
an effort to gain profit by unfairly benefiting from the reputation of

the aforementioned company.

As a result of the assessment made by the Board, it was stated that the
advertisements (i) are deceiptive and misleuding to consumers, (ii) are
contrary to the principles of fair competitionﬂ (iii) also cause
consumers to become a party to a transaction to which they would
not be a party under normal circumstances, causes an unfair
commercial practice as a result of dcccptivc ncgligcncc. It was
therefore decided to halt the advertisements in question that are

contrary to the Law and Regulation.
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REKLAM KURULU KARARLARI

DVERTISEMENT BOARD DECISIONS

SOSYAL MEDYA ETKILIYECILER VE ORTULU REKLAMLAR

(1) Reklam Kurulu 2022/5738 ve 2022/5742 sayili kararlani
kapsammda, sosyal medya etkileyici]erinin sosyal medya hes:lp]:lrmda
gerceklestirdikleri paylagimlarda (i) ¢esitli markalara ait sosyal medya
hesaplarini etiketledikleri ve ctiketlere tiklayan titketicilerin ilgili
markalarm tanitim ve pazarlamasi yapilan kurumsal sosyal medya
hcsaplarma y(inlcndirdik]crL (ii) buna k:lr§111k p:LJVlzl§1mlarda
herhzmgi bir reklam veya i§ birligi ibaresine yer veri]medigi ve (iii) bu
sekilde iirtin ve markalara yénlendirme yapilarak markalarin 6reiilii

reklamlarinm yapildigs degerlendirilmistir.

Bu kapsamdn, Rachel Araz Kiresepi ve Dila Tarkan Dogruer isimli
sosyal medya etkileyicilerinin sosyal medya hesaplarinda oreiilii
reklam yapmalari gerekgesiyle, Yonetmelik ve Kanun'un hiikiimlerine
aykirt oldugu gerekgesi ile Kanun uyarmca anidan reklamlar:

durdurma cezasi verilmesine karar vcrilmi§tir.

nda, "rcgloloii" isimli

"Trendyolda sadece

¢ i verdiginiz sipariglerde %50
indirim ve 10-

bizden. LINK BiOd

trend_\'oldﬂn %s0 indiriminden zza smarladim. Bir ciirli

im kazamyorsunuz. yemeginizin yarisi
ifadelerine ve gors le “bugﬁn kendime
m:ldlglm bir di adelere yer \'erildigi

g \'erildlgi tespit edilmisti
8 R

Kurul, herhangi bir reklam, is birligi ibaresine yer verilmeden

takipgileri "Trendyol Yemek"” baglantsina yonlendirmek suretiyle

"Trend_\'o]" firmasmin oreiilii reklaminim y;lplldl &1

degerlen irilmistir. Bu kapsan inceleme konusu tanitimlarm
Kanun ve Yénetmelik hitkiimlerine aykir1 olduguna ve regloloji
bi Saliha Sena Holta hakkinda Kanun uyaring ilan

l't'klill’l'llill'l durdurm’.\ cezasi \'Cl'il]TlCSil'l(‘ k{ll'lll' \'c‘rilmi§tir.

SOCIAL MEDIA INFLUENCERS AND SURREPTITIOUS ADVERTISING

Within the scope of the Advertisement Board's decisions numbered
2022/5738 and 2022/;742, it was determined that social media
influencers (i) tagged the social media accounts of various brands in
their posts and directed consumers who clicked on the tags to
corporate social media accounts promoting and marketing the
relevant brands, (ii) on the other hand, the posts did not contain any
advertisement or cooperation phrase, (iii) by directing to products

and brands in this way, implicit advertisements were made for

brands.

AS a l‘esu.lt OF the C\’:lluzltiol’l m:ld(:‘ va the BOH]‘(,].', lt was Stﬂted tl]at
there was surreptitious advertising on social media accounts of
Rachel Araz Kiresepi and Dila Tarkan Dogruer. Therefore, it has
been decided that halting the advertisement in question which is

contrary to the provisions of the Regulation and the Law.

n the decision of the Advertisement Board numbered 2022/3645, in
the posts made from the social media account named "reglo]oii". the
following statements were made: "Trendyol has a special discount
only for my followers, you get 50% discount and 10-15-20TL discount
on your orders, half of your meal is on us. LINK BiOda." and in the
image, it has been determined that the statements such as "to

ordered myself a pizza from trendyol with 50% discount. I started a
series that I couldn't start ..." were included." The Board has evaluated
that the implicit advertisement of "Trendyol" company is made by

"

dirccting the followers to the 'nd_vol Yemek" link without any
advertisement or cooperation phrase. In this context, it has been
decided that the promotions subject to the review are contrary to the
provisions of the Law and the Regulation and that Saliha Sena Holta,
the owner of the

lOlOg_\' account, \\'ill l ntcnccd to StOP t]

Llf;)1'€]11€11ti()]16(1 ud\'ﬂrtisements in ilCCl)l'dLlﬂCG \\'i[]’l t]le Law.
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REKLAM KURULU KARARLARI

ADVERTISEMENT BOARD DECISIONS

KOZMETiK SEKTORU

Reklamlarda Kullanilan ibarelere iligkin Kararlar
Reklam Kurulwnun 2022/4024, 2022/3434, 2022/3439, 2022/3435
2022/1005, 2022/3422 sayih kararlarinda, kozmetik iiriin canimlarida

« “Akne ve Sivilce Giderici (...) Yagli ve problemli ciltlerde, sivilce
ve akne tedavisinde etkili sonuglar saglar.”,

¢ “. ince ¢gizgi ve k1r1§1k11k tedavisinde etkilidir.",

« "Giinesten olugan lekeler, sivilce lekeleri, yara izleri, kararma
lekeleri, dogum sonrasi olusan lekeler yani kisacasi viicutta
olugan tiim lekeleri gidermede en biiyiik yardimemiz. Cillerin
gdriiniimiiniin azaltlmasia yardimer olur.”,

« "Anti-inflamatuar aktivitesi sayesinde cile klzarlkllgml azaltr ve
nemli bir cile icin bariyer fbnksiyonunu geri kazandirir."

o “Sivilce izlerini yok etmesine yardimer olur (..) lekeleri
gidermeye yardimer olur. (...) Gozalt1 torbalarini azaltr. (..) Cile
gozeneklerine yapigan mikroplari yok eder.”

ifadelerine yer Verildigi tespit edi]mi§tir.

Bu kapsamda Kurul, (i) kozmetik mevzuatina tabi bulunan tiim
kozmetik iirtinlerin insan viicudunun dis kisimlarina uygulanan ve
etkileri gegici olan dritinler olmasi gerektigi, (ii) bu baglamdu
inceleme  konusu  tanitimlarda  yer alan  tedaviye yonelik ve
endikasyon belirten ifadelerin ilgili mevzuatta belirtilen kozmetik
{irlin tanimmi agan ve yanilticr nitelikte oldugu, (iii) sayet anian
iirtinler s6z konusu reklamlarda belirtilen iddialar1 kanitlayabilir
nitelikte ise, bu durumda drtinlerin “kozmetik trin” kapsammda
degil, “beseri iirtin’ veya “ila¢” kapsaminda ruhsatlandirilmas:
gerekeigi, (iv) “begeri wubbi iirtin” veya “ila¢” kapsamida
degerlendirilmesi gereken driinlerin reklamlarinm yapilmasmimn ise
mevzuata uygun o]madlgl dcgcrlcndirmc]crindc bulunmu§tur. Bu
kapsamda Kurul, Yonetmelik, Kanun, Kozmetik Y(inetme]igi ve
Saglik Beyani ile Satiga Sunulan Uriinlerin - Saghk Beyanlari
Hakkinda Yonetmelik'e aykiriliklarindan étiirii reklam veren saticilar
hakkinda anilan reklamlari durdurma cezasi verilmesine karar

veri]mi§tit

Ispat Yiikiimliiliigiine Iligkin Kararlar
Reklam Kurulu 20 )'1]1 kararin Hayat Kimya Sana
Sirket tarafindan iirtin tanitimlarinda  kullanilan (i)
ariinii 2 kata kadar uzatir®.” seklindeki iddianim ispatina
irmali performans testlerin sadece %100
tizerinde gcrgckl llildlbi, buna karsilik

el” ve “renklilere I l'ul\‘ip sivi deter

ii cargilastirildigs, bu nedenle anilan test raporunun soz

konusu idc 2 kaldigr, (i) *D 1‘;11\’ip
£
deterjana gore (... i . Yogun parlakhk verir.
£ e
Ylpramnuluru k mdirict etki. Ttim renk ve kuma
icin.” seklindeki ispatinda kullanilan enzim tedarikg
\ 1 ise, hammaddeye ilis elliklerin tanitildigs ve
bilimsel gecerliligi olmayan bir katalog niteliginde oldugu; firma
bilimsel gecerliligi olmayan bir katalog niteliginde oldugu; f
tarafindan gcrgckh tirilen test sonuglarmin ise g(irscl tespit {izerine
)‘:1})1];111 siib]el\ if dcgcr]endirmelere du_\':mdlgl tespit edilmistir. Bu
kapsamda Kurul, Kanun ve ctmelik hiikiimlerine aykir1 oldugu
gerekgesi ile ilgili reklamlar hakkmda durdurma cezasi verilmesine

karar Vcri]mi§ti1:

COSMETIC SECTOR

Within the scope of the decision of the Advertisement Board
numbered 2022/4024, 2022/3434, 2022/3439, 2022/3435 2022/1005 and
2022/3422, in the promotion of cosmetic product contained
statements as below:

o "Acne and Pimple Remover (..) Provides effective results in
treating acne on oily and problemaric skin",

o " effective in the treatment of wrinkles",

« “Your biggest helper for removing sun spots, acne spots, scars,
scars, postpartum spots, in short, all skin spots. Makes freckles
less noticeable”

o "lts zmtirinﬂammatory properties reduce skin redness and
restore barrier function for a hydrated complexion.”

o “Helps reduce acne scars (..) Helps remove blemishes (..)
Reduces bags under eye (...) Eliminates germs that stick to skin

pores."

According to the Board's assessment; all cosmetic products subject to
the cosmetics legislation should be applied to the external parts of
the body and have a temporary effect on the skin, (ii) in this context,
the therapeutic and indication statements in the relevant promotions
exceed the definition of cosmetic products specified in the relevant
legislation and are misleading, (iii) if the products in question are
capable of substantiating the claims made in the advertisements, then
the products should not be licensed as "cosmetic products” but as
"human medicinal product" or "medicines, (iv) It is unlawful under
the law to advertise products that could be considered "medicinal
products for “human medicinal product " or "medicines" are stated.
Therefore, it was decided to hzl]ting the advertisements in question
for violating the Regulation, the Law, the Cosmetics Regulation, and
the Regulation on Health Declarations of Products Offered for Sale

with Health Declarations.

Decisions on the Burden of Proof
Within the scope of the decision of the Advertisement Board
numbered 2022/55405, it is stated that a comparative performance test
on 100% cotton white fabric to demonstrate its ability to extend
clothes' life b_\' up to two times submitted by the Hayart Kimya Sana

Anonim Sirketi. However, since oduct comparisons in the
advertisement were made with "black-specific" and "color-specific"
competitor liquid detergent products, it was decided that the results
of the performance test were insufficient to prove the claim in
question. Furthermore, it has been determined that the enzyme
supplier's statements used to prove the claims of "Deeper care

other competitive detergen . Gives intense shine. Protects against
wear and tear. Purifying effect for all colours and fabrics" are is a
qualification of catalogue in which the properties of the raw material
are introduced and do not have scientific \':11idiry: and that the test
results carried out by the company are based on subjective
evaluations based on visual detect Therefore, it has been decided
that halting the advertisement in question which is contr to the

provisions of the Regulution and the Law.
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REKLAM KURULU KARARLARI

ADVERTISEMENT BOARD DECISIONS

TURIZM

(1) Reklam Kurulu, 2022/4546 sayili kararmda, “Asda Maris Hotel”
isimli tesisin Kiiltiir ve Turizm Bak;m]lgl’ndan Turizm i§letmesi
Belgesi talebinde bulunmasi nedeniyle tesis mahallinde yapilan
18.08.2022 tarihli denctimde tespit edilen tesis diginda bulunan
tanitim levhasi ile tesis biinyesinde yer alan tanitimlarda “4 Yildizh
Otel” olarak tanitimimim y:lplldlgl tespit cdi]mi§tir. Kurul, Kiiltiir ve
Turizm Bak:mllgl'ndan “4 Yildizh Otel Turizm T§1etmesi veya Turizm
Yatirimt Belgesi” bulunmayan “Asda Maris Hotel” adlt tesise yonelik
“4 Yildizli Otel” tanitimlarmin tiiketicileri aldatict ve yamilticr

nitelikte oldugu degerlendirilmistir. Bu kapsamda

Bu kapsamda, s6z konusu tanitimlarm Kanun, Yénetmelik, Turizmi
Tegvik Kanunu ve Turizm Tesislerinin - Niteliklerine [ligkin
Yénetmelik hiikiimlerine aykiri olduguna ve tesis sahibi Ozdil
Pazarlama Gida Turizm Ticaret llzlyv;mcﬂlk ith. ve ihr. Led. Sti.
hakkinda anilan reklamlar1 durdurma cezasi verilmesine karar

verilmi§tir.

m Kurulu, 2022/4553
isimli tesisin Kiil ve Turizm Bu]{unllgl ndan “Pansiyon”
Turizm i§letmesi Belgesi bulunmasina k:n'§m 22. tarihinde
tesis mahallinde yapilan denetimde te hesinde “Hotel
k tanitimmin \plldlgl tespit edilmis ve s6z konusu

elik “Hotel Bosfora” tanitiminin tiiketicileri aldatic1 ve

Bu kapsamda, s6z konusu tanitimlarin Kanun, Yonetmelik, Turi

Tegvik Kanunu ve Turizm Tesislerinin Niteliklerine Ilig

netmelik hiikiimlerine uyku‘l O]dugun‘ ve tesis sahibi H:llilogullurl

at ve Turizm Sanayi Ticaret Limited §irketi hakkinda anilan

reklamlari durdurma cezas1 verilmesine karar verilmistir.

TOURISM

In the Advertisement Board's decision numbered 2022/4546, it was
determined that the facility named “Asda Maris Hotel” requested a
Tourism Operation Certificate from the Ministry of Culture and
Tourism. During the inspection of the related application on
18.08.2022, it was detected that the facility has been promoted as a “4
Star Hotel” both in the promotions within the facility and the

promotion plate outside the facility,

As a result of the evaluation made by the Board; It has been stated
that the "4 Star Hotel" promotions for the facility called "Asda Maris
Hotel", which does not have a "4 Star Hotel Tourism Operation or
Tourism Investment Certificate” from the Ministry of Culture and
Tourism, are deceptive and misleading to consumers. In this context,
the said promotions are against the provisions of the Law, the
Regulation, the Tourism Promotion Law and the Regulation on the
Qualifications of Tourism Facilities, and the owner of the fhci]ity
Ozdil Pazarlama Gida Turizm Ticaret Hayvanmllk ithalat ve Thracat
Limited Sirketi’s aforementioned advertisements were stopped by the

Board’s decision.

(2) In its decision numk 2/4553, th

stated that :lltlmugh the fl{cility named "Bosfora Pension” has a
"Pens " type Tourism Management Certifi

Culture and Tourism, it was determined that the fac
promotcd as "Hotel Bosfc on the exterior of the f: '11it_v durmg the
inspection carried out on 22.08.2022 and it was evaluated that the

"

promotion of "Hotel Bosfora" for the facility in question was

deceptive and misleading to consumers.

In this context, it has been decided that the said advertisements are
contrary to the provisions of the Law, the Regulation, the Tourism
Incen Law and the Regu]ation on the Qualificati of Tourism
Facilities and that the owner of the facility, Halilogullar1 ingaat ve
Turizm Sanayi Ticaret Limited N keti, shall be sen ed to stop the

said advertisements.
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REKLAM KURULU KARARLARI

ADVERTISEMENT BOARD DECISIONS

TUTUN VE ALKOL

(1) Reklam Kurulunun 2022/5757 S‘ylll kararinda, Edirne ili
merkezinde faaliyet gdsteren "Deniz  Market” adli isletmede
gergckletgtiri]en alkollii igccck tanitimlaria yi‘mc]ik i§letmenin
vitrininde ve igletme éniine astlan afiglerde, muhtelif markalardaki
alkol iirtinlerinin gorselleri ile fiyatlarmimn bulundugu paylagimlar
yaplldlgl, “Indirim” ve “Kampanya” gibi ifadeler ku“am]dlgl tespit
edilmistir.

Kurul, yl'jriirliikteki mevzuat hitkiimleri uyarinca alkolli igecek]erin
herhangi bir mecrada reklam ve tanitiminin yapilmasinim yasak
Oldugu ve sz konusu i§1etmenin vitrininde mubhtelif alkollii
iceceklere yonelik marka/fiyat bilgisi yer almasmin ve cesitli
markalara aic indirimli satig kump;myusma y(inclik payla§1mlar1n
i]gili mevzuati ihlal ettigi, bu itibarla anilan puyla§|m|arm kamu
saglhgmi  bozucu nitelik tegkil ettigi  degerlendirilmigtir. Bu
kapsamda, soz konusu tamitimlarmm Kanun, Yonetmelik, Tiitiin
Mamulleri ve Alkollit Ikilerin Satigina ve Sunumuna iligkin Usul ve
Esaslar Hakkinda Yénetmelik, 4250 sayilt Ispirto ve Ispirtolu Igkiler
Inhisar1 Kanunu hitkimlerine aykirt olduguna ve Kigitkuzun Gida
Pazarlama Tng. San. Tic. Led. Sti. hakkinda anilan reklamlar

durdurma cezasi verilmesine karar Verilmi§ti1:

2()22/4;0'} S 111 I]'l]'ld'xl.,

}1ttps://www.insmgramxom [ITIObi“/ adresli SOS.\'ﬂl ]Tledyﬂ

Reklam Kurulu'nun

elektronik sigara satigina ili§kin olarak eleke k sigara
tiriinlerinin gorselleri ile tanitima yénelik paylagimlar yapildigs,
“Elektronik siga on }‘HZI' la de

ifadelere yer Vcri]digi tespit edi1|11i§ti1'.

Kurul, sosyal medya hesabinda iiretimi, ithalati ve yurtici piyasay
arz1 mevzuat geregi yasak olan elektronik sigara iiriinlerinin

elleri kullanilarak tamtima yonelik paylagimlar yapildigi, soz
konusu p: '151m]urm mevzuatla tiiketicilere yiinelik her tiirlii

ami yasaklanmig olan sigara ve elektronik sigara iiriinlerinin
mevzuata aykiri reklami niteliginde oldugu ve insan saghgna zararl
ve b:lglmllllk yapict sigara titketiminin 6zendirilerek IC§\'ik cdildib
degerlendirilmig psamda, soz konusu tanitimlarin Kanun
6netmelik, Elekeronik bigm Benzeri Cihazlar ile Bazi Tiitiin

Mamulleri ve Tiittin Mamuliinii Taklic Eder Tarzda Kullanilan

Mamullerin ithaline iligkin 2149 sayili Cumhurbagkanligi Karari,

Tiitiin Mamulleri ve Alkollij lerin Satigina ve Sunumuna Iliskin

Usul ve Es Hakkinda Yénetmelik, 4207 sayili Tiitiin Uriinlerinin

zilrﬂrlﬂ]'lnln ]Cn"nesi ve Kontrolﬁ Hllkk Kaﬂun llflku]n]el‘ine
aykart olduguna ve Ufuk GOK - Batibank Teknoloji hakkinda anilan

reklamlart durdurma cezasi verilmesine karar verilmistir.

TOBACCO AND ALCOHOL INDUSTRY

In the decision numbered 2022/5757 of the Advertisement Board, it
has been determined that in the posters hung in front of the business
and in the shop window of the business for the promotion of
alcoholic beverages in the business named "Deniz Market" operating
in the centre of Edirne province, it was determined that the visuals
and prices of alcohol products of various brands were shared and
expressions such as "Discount” and "Campaign” were used.

The Board, in accordance with the provisions of the legislation in
force, it is forbidden to advertise and promote alcoholic beverages in
any media, and the brand / price information for various alcoholic
beverages in the shop window of the business in question and the
posts regarding the discounted sales campaign of various brands
violate the relevant legislation, and in this respect, it has been
evaluated that the aforementioned posts are disruptive to public
health. In this context, it has been decided that the aforementioned
promotions are in violation of the Law, Regulation, Regulation on
the Procedures and Principles Regarding the Sale and Presentation
of Tobacco Products and Alcoholic Beverages, and the provisions of
the Spirits and Spirits Excise Law No. 4250, and Kiigiikuzun Gida
Pazarlama Ing. San. Tic. Led. Sti. to suspend the aforementioned

advertisements.

In the decision numbered 2022/4503 of the Board of Advertisement, it
has been conducted that the social media account with the address
nstagram.com/btmobill/ shared images and promotions
8
of electronic cigarette products regarding the sale electronic
8 8
cigarettes, and promoted as “Our tronic cigarette sales continue

at full speed. ”

As a result of the evaluation made by the Board; it is stated that (i) in
the relevant social media account, promotional posts are made g
the images of electronic cigarette products whose production,
importation and supply to the domestic market are prohibited as per
the legislation, (i) related posts are in the nature of illegal
advertisements for cigarettes and electronic cigarette products, all
kinds of advertisements for consumers are prohibited by the
legisluti(m, and (iii) L‘ig:lrertc consumption, which is harmful to
human health and causes addiction, is encouraged because of this
advertisement. In this context, since the aforementioned
advertisements are against the Law, Regulation, Presidential Decision
No. 2149 Con ng the Import of Electronic Cigarettes and Similar
Devices, Some Tobacco Products and Products Used in an Imitation
Style, Regulation on the Procedures and Principles Regarding the
Sale and Presentation of T co Products an oholic Beverages,
Law No. 4207 on the Prevention and Control of Harms of Tobacco
Products the Board decided to stop Ufuk GOK - Batibank

Tekno]ojl s related advertisements.
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DAYANIKLI TUKETIM MALLARI

Reklam  Kurulu  2022/5499 i kararmda, firma carafindan
www.trendyol.com.tr adresli internet sitesinde, 15.12.2022 tarihinde
“Ttim trtinlerde %50 indirim” §eklinde tanitim .'ﬂpl]dlgl, tiikericiler
tarafindan muhtelif diriinlerin satin alindigt, ancak daha sonra

titketicilerin si lerinin iptal edildigi, s6z konusu reklamlarda stok

3 &
bilgilerine yer verilmedigi, tiiketicilerin aldatildigr ve magdur edi
8 ) 8 8 8

tespit edilmistir.

Kurul, firmanm, makul sayilabilecek bir siire ve miktarda s6z konusu
tirtinleri belirtilen fiyattan sunamay ska bir yerden
tedarik edemeyecegme il" in yeter]i bilgi sahibi olmasima ragmen,
titketicileri bu konuda uyarmaksizin w rendyol.com.tr adresli
internet sitesinden belirtilen satig fi. aclart tizerinden cdinmcyc davert
ederck haksiz ticari uygulamada bulundugu; konusu uygulamanm
titketicileri aldatict ve yaniltict oldugu ve haksiz ticari uygulama
nite]ig‘i t'.1§1dl§;1 ve diiriist rekabet ilkelerine kirlik te§ki] ectigi
degerlendirilmistir. Bu kapsamda séz konusu tanitimlarin Kanun ve
Yonetmelik hitkiimlerine aykir: olduguna ve Zorluteks Tekstil Tic.

) anilan reklamlart durdurma cezasi verilmesine

karar verilmistir.

GIDA

Reklam Kurulu, 2022/4089 sayih kararda, “Getiryemek” isimli mobil
uygulamada yer verilen reklam ve tanitimlarda, “Miidavim ile yedikgce
40 TL Hediye. Detaylar i¢in tiklaym” ifadelerine ve “Detaylar icin
vklayin” sekmesine wuklandiginda yénlendirilen “Duyuru Detayr”
baghkh sayfada “5 siparige 1 siparig hediye! Restoran Getirsin segenegi
bulunan scgili restoranlardan hcdiy( 'pari§lcr sizi bck]iyor!“ §cklindc
kampanyanmn ana vaadine yer verildigi, sayfanin alt kisminda ise
kampanya katilim kogullarinin agiklandigi; kampanyanm ana vaadinin
“Getiryemek’ten 5 siparige 1 siparis hediye” ve “Restoran Getirsin
secenegi bulunan segili restoranlardan hediye siparigler sizi bekliyor!”

olarak be]irtildigi tespit edilmi§tir.

Kurul, (i) l(:lmp:mya ana vaadinde sunulan hediye siparig hakkinin,
kampanya kacihm kogullarmda ana vaadin sagladigi avantaji tamamen
ortadan kaldiracak ve ana vaatle uyumsuzluk ve celigki icerecek
§eki|de “restoran indirimi”, “kazanilan indirim”, “indirim tutar1” ve
“indirimli siparig kazanim1” §cl(lindc ifadelerle nitclcndirildigi, (ii) “Bu
kampanya kapsammda kazanacagmiz indirim tutari, vereceginiz 5
sipari§re iideyeceginiz roplam tutarin ortalamasi kadar olup, bu tutar
en fazla 40 TL olabilir.” §ck1indcki katilim §art1yl;1 da hcdiyc siparig
hakki l(apsammda saglanan Fa_ydanm, siparig bedelinin “Getiryemel(“
tarafindan kar§1lam\rak hediye edilmesi §ek1inde degi] onceki 5
siparigte 6denen toplam tutarm ortalamasi kadar olup bu tutarin da
en fazla 40 TL ile smir]:mdirildigl~ (iii) “Getiryemek” tarafindan
tiiketicilere reklamlarda vaat Cdildigi §ckildc ycmck siparigi hcdiyc
edilmedigi ancak 5 siparisin ardindan verilen altinc1 siparisin 40 TL
indirimli olarak satn ulmabildigi, dolayisiyla s6z konusu reklamin
ulzl§t1g1 ortalama tiiketicinin ekonomik dzlvrzm1§ bigimini bozma
ihtimali oldugu ve (iv) tiiketicileri aldatici ve yanilticr oldugu

degel'lendirilmi§tir.

Bu kaps:\mda inceleme konusu tanitimlarin Kanun ve Yonermelik
hiikiimlerine aykiri olduguna ve Getir Perakende L()jistil( Anonim
Sirketi hakkida 155.712-TL (yiizellibesbinyediyiizoniki Tiirk liras1)
idari para ve anilan reklamlar1 durdurma cezalar1 verilmesine karar

vcrilmi§tir.
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REKLAM KURULU KARARLARI

ADVERTISEMENT BOARD DECISIONS

DURABLE CONSUMER GOODS SECTOR

In the decision of the Advertisement Board numbered 2022/5499, it
been determined that the company made a promotion on the

0,

\\'C‘bsitf \\'\\'\\'.tl‘eﬂd)‘()lACOIllitl‘ as ”S( (,liSL‘Olu'lt on ll” 'Pr()dllcts” on
15.12.2022, various products were purchased by the consumers
however after a while these purchases were cancelled, and the stock
information was not included in the advertisements, therefore, the

consumers were deceived and mistreated.

As a result of the evaluation made by the Board; it w. ducted

that (i) by inviting sumers to purchase them from the website
www.trendyol.com.tr without warning, even though the company is
sufficiently informed that it ca t offer the products in question at
the specified price or procure it from another place for a reasonable
period and quantity so the company has unfair commercial practices
(ii) the said practice is deceptive and misleading to consumers, and
(iii) it has the nature of unfair commercial practice and is in violation
of the principles of fair competition. In this context, the promotio
in question are against the provisions of the Law and Regulation and
Board decided to stop Zorlute ; c. and San.

aforementioned advertisements.

FOOD SECTOR

In the decision numbered 2()22/4089, the Advertising Board, in the
advertisements and promotions in the mobile zlpplication named
”Getii‘yemek”~ "40 TL Gift as you eat with Miidavim. Click for details"
and on the page titled "Announcement Detail", which is directed when
the "Click for Details" tab is clicked, "t order gift for 5 orders! Gift
orders from selected restaurants with Restoran Getirsin option are
waiting for you!" and at the bottom of the page, the conditions for
participation in the campaign are Cxpluincd: the main promise of the
campaign is stated as "t order gift for 5 orders from Getiryemek" and
"Gift orders from selected restaurants with Restoran Getirsin option
are waiting for you!".

The Board has determined that (i) the gift order right offered in the
main promise of the campaign is characterised by expressions such as
"restaurant discount”, "earned discount”, "discount amount” and
"discounted order gain" in the conditions of'participation in a way that
cumplctcly eliminates the zldv;mtagc providcd by the main promise and
contains inconsisrcncy and contradiction with the main promisc, (ii)
"The discount amount you will earn within the scope of this campaign
is the average of the total amount you will pay in 5 orders you will
place, and this amount can be a maximum of 40 TL. ", the benefit
provided within the scope of the gift order right is limited to the
average of the total amount paid in the previous 5 orders and this
amount is limited to a maximum of 40 TL, not as a gift by "Getiryemek"
l)y covering the order price, (iii) "Getiryemek" does not give consumers
a gift of food order as promiscd in the advertisements, but the sixth
order placed after 5 orders can be purchased at a discount of 40 TL,
therefore, the advertisement in questi(m is lil(ely to disrupt the
economic behaviour of the average consumer, and (iv) it is considered
to be deceptive and misleading to consumers.

In this context, it has been decided that the advertisements subject to
the review are contrary to the provisions of the Law and the Regulation
and that Getir Perakende Lojistik Anonim Sirketi will be imposed an
administrative fine of 155.712-TL (one hundred and fifty-five thousand
seven hundred and twelve Turkish Liras) and the suspension of the
aforementioned advertisements.
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REKLAM KURULU KARARLARI

ADVERTISEMENT BOARD DECISIONS

SAGLIK

(1) Reklam Kurulunun 2022/742 say111 kararmda, Ozel Diinya Goz
Hastanesi tarafindan hetps://www.youtube.com/watch?
V:diovSZCWHgU URL adresinde "Diinya G(iz{jyle Bugiinleri De
Gordiik Ya ..." ifadeleriyle yayimlanan reklamlarda "Diinyanin 6 farkl
kitasma goz saghg ihrag ettigimiz, 160 tilkeden yilda 110.000 hastaya
hizmet vererck iilkemize déviz girdisi sag]adlglmlz, 26 yllda
60.000.000'u askin basarili tedaviyle Tiirkiye'de 'ilk, diinyada 'tek’
oldugumuz, FDA onayh teknolojimizle 5007 agkin tedavi iglemi
sunup §ifa Verdigimiz... /\lm:mya, Hollanda, /\zerbayc:m gibi
tilkelerde actigimiz goz hastanelerimizle, bulundugu iilkelerin kamu
ve 8zel sigorta sirketleri ile anlagma yaparak, yine bulundugu iilke ve
komsu iilkelerin vatandaslarina géz saglig: hizmeti vererck diinyaya
acildigimiz, Tiirkiye'nin 500 Biiyiik Hizmet Thracacgist Bagart Belgesi
ile odiillendirilerek biiyiik gurur duydugumuz bugiinleri de gordiik
ya... Daha ne isteriz! Seninle birlikte biiytiyoruz; tegekkiirler Tiirkiye!"
ifadelerine yer Verildigi tespit edi]mi§tir.

Kurul, sagllk alaninda s6z konusu kurulu§un gall§ma]arma ticari bir
goriiniim  yiikleyen, talep yaratict ve ilgili mevzuatta saghk
kurulu§larma izin verilen bi]gi]endirme ve tanitim smirini agan
nitelikte oldugu ve ilgili mevzuat geregi yasak olan "reklam” niteligi
tasidigt degerlendirilmistir. Bu kapsamda, s6z konusu tanitimlarm
Kanun, Yonetmelik, Tibbi Deontoloji Nizamnamesi, Ozel Hastaneler
Yénetmeligi hitkiimlerine aykirt olduguna ve Diinya Gz Hastanesi
Sanayi ve Ticaret A.$. hakkmda amlan reklamlari durdurma cezas:

verilmesine karar verilmigtir.

Bul]a Cl{ Qlﬂrﬂk, 211’111:11’1 f‘irma‘ya 'tllt WWWAdunyﬂ.gOZACOm adl‘csli
internet sitesinde ve www.instagram.com adresli sosyal paylasim
sitesinde yayimlanan tamitimlarin  yiiriirliikteki mevzuata  aykir:
oldugu gerekeesiyle, Kurul'un 04.05.2021 tarihinde idari para ve
anilan reklamlar: durdurma cezasi verildigi, ancak séz konusu ceza
kararmm ardindan mevzuata aykirt taniimlara devam edildigi goz
éniinde  bulundurularak, Kanun uyarmca séz konusu tanitimlar
hakkinda uygulanacak olan cezanin, 2022 yili i¢in diizenlenen idari
para cezasinin be§ katr olarak (155.712)(5):778.56071“]_
(Yediyiizyetmigsekizbinbegytizalemig  Tiirk  Liras1)) uygulanmasima
karar verilmistir.

HEALTH SECTOR

In the decision of the Advertising Board numbered 2022/742, the
advertisements published by the Diinyagéz Hospital on the URL
address  heeps://www.youtube.com/watch?v=diovSZCWHgU  were
stated as follows "We export eye health to 6 different continents of
the world, we provide foreign currency inflow to our country by
serving 110,000 patients from 160 countries annually, we are the 'first'
in Turkey and the ‘only' in the world with more than 60,000,000
successful treacments in 26 years, we offer more than 500 treatment
procedures with our FDA approved technology and we distribute
healing... With our eye hospitals in countries such as Germany, the
Netherlands and Azerbaijan, we have made agreements with the
public and private insurance companies of the countries where we
are 10catcd, we hﬂVC ()}‘)Cnc(.l U.p to thC W()l‘ld l‘).y ‘PrOViding CyC hCﬂl[h
services to the citizens of our country and neighboring countries and
we are proud to be awarded with Turkey's Top 500 Service Exporters
Certificate of Achievement... What more could we ask for! We are
growing together with you; thank you Turkey!".

As a result of the evaluation made by the Board; it was stated that
the said statements (i) impose a commercial appearance on the work
of the organization operating in the field of health, create demand
and exceed the limit of information and promotion permitted for
health institutions in the relevant legislation and (ii) have the nature
of "advertisement" which is prohibited by the relevant legislation. In
this context, it was decided that the advertisements in question were
in violation of the Law, the Regulation, the Medical Deontology
Regulation, the Regulation on Private Hospitals and that Diinya Goz
Hastanesi Sanayi ve Ticaret A.§. was sentenced to stop the said

advertisements.

In addition, (i) within the scope of the Board's decision dated
04.05.2021, it was decided that the advertisements published on the
relevant  company's  website www.dunyagoz.com and  social
networking account www.instagram. com website and the social
networking account on www.instagram.com were in violation of the
applicable legislation and it was decided to suspend the
aforementioned advertisements and impose an administrative fine,
(ii) however, considering that the advertisements in violation of the
legislation continued to be made after the decision of the Board, it
was decided that the fine to be imposed on the aforementioned
advertisements pursuant to the Law shall be five times the
administrative fine for the year 2022 (155.712)(3):778.560—”[“[‘ (Seven
hundred and seventy-cight thousand five hundred sixty Turkish

Liras).
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REKLAM KURULU KARARLARI

ADVERTISEMENT BOARD DECISIONS

SAGLIK

Reklam Kurulunun 2022/4619 suyﬁl kararinda, Www.instagram.com
adresli sosyal paylagim platformunda Tan Giizellik Salonuna ait
't:mguzel]iksalonu’kul]ama isimli sayfzmm 20.10.2022  tarihli
goriiniimiinde yer alan muhtelif carihli paylagimlarda érnek olarak;
'dévme, sivilce tedavisi, seliilit tedavisi, leke tedavisi, akne tedavisi,
komedon tedavisi, sa¢ mezoterapisi, prp, dermapen' gibi tbbi
islemlerin kurulug tarafindan da uygulandigina yénelik tanitimlara;
ayrica, tibbi i§]em]ere ili§kin Ll}'gu]unm oncesi ve sonrasina ait

goriintiilere yer verildigi tespit edilmistir.

Kurul, (i) Ay:lkta TC§]’1iS ve Tedavi Yapll:m Ozel Sagllk KLlru1U§lar1
Hakkinda Yénetmelik'in Gegici 5'inci maddesi ile de giizellik
salonlar1 sagllk kurulu§u statiisiinden (s‘lkarlldlgl, Yoénetmelik
maddesinin 2'nci fikrasi uyarinca her ne §ekilde olursa olsun, (ii)
tabip tarafindan yapilmast gercken wbbi islemlerin giizellik
salonlarinda g61‘§ekle§tirilmesinin y:lsakl:md]gl, (iii) bu baglamda
saglik alaninda faaliyeti olmayan kurulusun inceleme konusu
tamoimlarda, tabipler tarafindan uygulanmasi gereken ve giizellik
salonlarinda uygulzmmasma izin Verilmeyen ge§it]i tibbi tedavi
yontemlerinin isimlerini sayarak bu alanda hizmet verdigi ve saglik
alaninda fha]iyet gi‘)sterdigl y(inﬁnde izlenim uyandn‘dlgl, (iii) ancak
s6z konusu tibbi iglemlerin doktor kontroliinde ve saglik kuruluglar:
biinyesinde uygulanmas: gerektigi ve (iv) séz konusu tibbi iglemlerin
yetki]i ki§ilerce dahi tanitiminm yapllmusmm mevzuat geregi yasuk

oldugu degerlendirilmigtir.

Bu kapsamda, s6z konusu tanitimlarm Kanun, Yénetmelik, ilgili
mevzuat diizenlemelerine aykirt olduguna ve Tan Giizellik Salonu
hakkinda anilan reklamlart durdurma cezasi verilmesi ile kurulusa ait
‘tanguzelliksalonu' sayfasinda yer alan paylasimlarm eski tarihli
olmast hususu reklam verenin bilgi ve belge talep yazisma cevap
vermemesi hususuyla birlikte degerlendirilerck 'tanguzelliksalonu'
kullanicr isimli ve "https://www.instagram.com/tanguzelliksalonu/"
URL adresli s:lyﬁlya y(ine]ik olarak erigimin engellenmesine karar

verilmistir.

TEKNOLOJi

Reklam Kurulunun 202 r1li kararmda, gikayete konu firm
ait olan \\'\\'\\xapp]erurkiye.com adli internet sitesi g(irse]]erinde
Ap le Tek 0ji ve Sat Limited S rketi Iog sunun ve ismini

kullanildigs tespit edilmistir

Kurul, (i) firma ile ,—\pple Teknoloji ve Satig Limited Sirl{cti arasinda
herhangi bir ticari ili§ i bulunmamasina ragmen yupllan tanicmlar
ve ticari uygulamalar ile firmanin anilan firmanin subesi oldugu

yoniinde  izlenim  olusturuldugu, (i)  firmay ait  olan

\\'\\'\\'.upplcturl{i\'c'.com lell internet sitesi g t‘“(‘l'il’ldt‘ ve arama

oru reklum]armda Hdl gegen ﬁl‘lTlﬂ]”llﬂ ismi ve IOgOSUI'lll

kullanarak hizmet \'erildigi, (iii) ancak firmanm s6z konusu firma ile

herhangi bir baglant veya bayilik
anlagmasinin  bulunmadigy, (iv) firma unvaninin  haksiz  yere
ku]]um]dlgl ve tiiketicilerin aldzltlldlgl ve (v) bu nedenle s6z konusu
reklamlarin _\'am][lm nitelikce oldugu ve diiriist rekabet ilkelerine
aykirilik cegkil ettigi degerlendirilmistir. Bu kapsamda, s6z konusu
tanitimlarin Kanun, Yonetmelik hitkiimlerine aykirt olduguna ve
Yusuf islam Bayazit hakkinda amlan reklamlari durdurma cezasi

verilmesine karar \'erilmi§m .

HEALTH SECTOR

In the decision of the Advertisement Board numbered 2022/4619, the
page with the user name 'tanguzelliksalonu’ belonging to Tan Beauty
S:l]()l’l on the S()Ciﬂl networl\'ing })121tf1)r1n \V\NWAinSt:lgr:lm.COm d.ate(,{
20.70. 2022 dated 20.10. 2022, it has been determined that there are
promotions that medical procedures such as 'tattoo, acne treatment,
cellulite treatment, blemish treatment, acne treatment, comedone
treatment, hair mesotherapy, prp, dermapen' are also applied by the
organisation, as well as images of before and after the application of

medical procedures.

The Board concluded that (i) with the Provisional Article 5 of the
Regulation on Private Health Institutions for Outpatient Diagnosis
and Treatment, beauty salons were removed from the status of health
institutions, (i) medical procedures that must be performed by a
physician are prohibited to be performed in beauty salons, (iii) in
this context, the establishment, which does not operate in the field of
health, was not included in the promotions subject to review, by
listing the names of various medical treatment methods that should
be applied by physicians and are not allowed to be applied in beauty
salons, (iii) however, the medical procedures in question should be
;Lpplied under the control of a doctor and within health institutions,
and (iv) the promotion of such medical procedures even by
authorised persons is prohibited by the legislation.

In this context, it has been decided to block access to the page with
the user name ‘tanguzelliksalonu’ and URL  address
"heeps://www.instagram.com/tanguzelliksalonu/" by evaluating the
fact that the advertiser did not respond to the information and
document request letter, the fact that the posts on the
'tanguzelliksalonu' page of the organisation are old dated, and the
imposition of a penalty for Tan Beauty Salon to stop the

aforementioned advertisements.

TECH SECTOR

In the decision of the Advertisement Board numbered 2022/5191, it
was determined that the logo and name of Apple Technology and
Sales Limited Company was used in the visuals of the website
www.appleturkiye.com, which belongs to the company subject to the
complaint.
As a result of the assessment made by the Board; (i) although there is
no commercial rela between the

Sales

al practic ted the impression that the company

branch of the said company, (i) the company's website
www.appleturkiye. com, which belongs to the company, (iii) however,
the company does not have any connection, distributorship,
authorized iice or dealership agreement with the said company,
(iv) the name of the company is used unfairly and consumers are
deceived, and (v) therefore, the advertisements in question are
mis]cading and contr D cip]es of fair comp .
In this context, it has been decided that the advertisements in
question are contrary to the provisions of the Law and the Regulation

and that Yusuf Islam Bayazit shall be sentenced to stop the

:lﬂ)l'elﬂcﬂ ti Ol'led "ld\'el't isements.
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REKLAM KURULU KARARLARI

ADVERTISEMENT BOARD DECISIONS

HAVAYOLU SEKTORU

Reklam  Kurulu'nun  2022/5719 sayili kararinda, Pegasus Hava
Tagimaciligt A.S. ait  hteps://www.flypgs.com/ adresli internet
sitesinde “Bilet degi§iklik ve iade i§lemlerinizi ﬂypg&com ve mobil
uygulama iizerinden, seyahatlerim/bilet iglemleri adimimdan
yapabilirsiniz. Pegasus ¢agr1 merkezi, ihtiyacin oldugu her an, 7 giin
24 saat yaninda. Diinyanin neresinde olursan ol, seyahatinle ilgili her
islemini ¢agri merkezinden kolayca gerceklestirebilirsin. Tiirkiye ve
yurt dl§md:m Bilet Hattimiza u]u§zlbi]€cegin numaralar z|§ag1dadn':
TURKIYE 0888 228 12 12* 0888 228 12 12 numaramiz tiim kullanicilar
icin (Tiirk Telekom Mobil, Tiirk Telekom Ev Telefonu, Turkeell,
Vodafone) iicretlendirme pcriyodu (Vergi]er dahil) s:miye olarak
hesaplanip, DK 1,5 / TL olarak, operatériiniiz tarafindan faturaniza
yansielacaker. TURKIYE - BolBol'lulara Ozel Ucretsiz Hat 0850 399
17 o1 = BolBol ﬂ)’elel‘imiz, BolBol iiye]ik programimiz ile ilgili
taleplerini iletmek veya ucus degisiklik, iptal, ek hizmet/servis satin
alim i§1emleri i¢in dicretsiz 0850 1399 17 o1 numaral cagri
merkezimizle iletisime gegebilir. Cagri merkezimiz yurt ici aramalar
i¢in dcretsizdir, yurt digindan yapilan aramalar ise, ilgili ilke
operatdr tarifesinden ticretlendirilmekredir. Operasyonel
nedenlerden dolay1 yasanan sefer iptalleri ve sefer saat degisiklikleri
icin 0850 250 67 o2 numarah hattimuzi arayarak rezervasyon
degisikligi ya da iptal / iade iglemlerinizi gerceklegtirebilirsiniz.”

seklinde ifadelere yer verildigi tespit edilmistir.

Yapilan incelemeler sonucunda; firma tarafindan sunulan cagri
merkezi hizmetinin ticretli arama ile miimkiin oldugu hususu ile ilgili
sunulan bilgi ve belgeler kapsaminda sikayet konusu hususta Reklam
Mevzuatt  hitkiimlerine  aykirt  bir  unsura  rastlanmadig
degerlendirilnli§tir. Bu kapsamda, s6z konusu tanitimlarin Kanun,

Yonetmelik hitkiimlerine aykirt olmadigina karar verilmistir.

AVIATION SECTOR

In the decision numbered 2022/5719 of the Advertising Board, it was
stated on the website of Pegasus Hava Tasimaciligi A.S. with the
address hteps://www.flypgs.com/ that "You can make your ticket
change and refund ctransactions on flypgs.com and mobile
application, from the step of my travels/ticket transactions. Pegasus
call center is available 24/7, whenever you need it. Wherever you are
in the world, you can easily perform every transaction related to your
travel from the call center. Below are the numbers you can reach our
Ticket Hotline from Turkey and abroad: TURKEY 0888 228 12 12*
Our 0888 228 12 12 12 number for all users (Tiirk Telekom Mobile,
Tiirk Telekom Home Phone, Turkcell, Vodafone) the charging
period (including taxes) is calculated in seconds and DK 1.5 / TL will
be reflected on your invoice ]oy your operator. TURKEY - Toll-Free
Line 0850 399 17 or ** Our BolBol members can contact our call
center toll-free at 0850 399 17 o1 to submit their requests regarding
our BolBol membership program or for flight changes, cancellations,
additional service / service purchases. Our call center is free of charge
for domestic calls, calls made from abroad are charged at the relevant
country operator tariff. For flight cancellations and flight time
changes due to operational reasons, you can make your reservation
change or cancellation / refund transactions by calling our hotline

0850 250 67 02."

As a result of the evaluation made by the Board; within the scope of
the information and documents submitted by the company 1‘cgarding
the fact that the call center service offered by the company is possible
with a paid call, it has been stated that there is no element contrary
to the provisions of the Advertising Legislation in the matter subject
to the complaint. In this context, it has been decided that the

promotions in question are not contrary to the provisions of the Law

and Regulation.
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Ki§isel Verileri Koruma Kurulu (“Kurul”), TikTok Pre. Ltd.’ye
(“TikTok”) ait uygulama hakkinda 2023/134 sayili karari 1 Mart 2023
tarihinde Ki§isel Verileri Koruma Kurumuna ait resmi internet

sitesinde yayimlanmigeir.

TikTok uygulama51 ile i]gi]i olarak aglk rizanin 6698 saylll Ki§ise]
Verilerin Korunmas: Kanunu'na (‘Kanun”) uygun almmadig, kisisel
verilerin elde edilmesi ve saklanmasi hususlarmda hukuka
aykiriliklarin bulundugu ve yazilima ait bir¢ok giivenlik acigi oldugu
yoniindeki muhtelif haberler ve sikayetlerden hareketle Kurul
tarafindan resen inceleme baglatilmasia karar verilmiseir. Kurul

tarafindan gergeklestirilen inceleme cercevesinde:

‘TikTok'un 2021 yili Ocak ayinda Gizlilik Politikasinda giincelleme
gerceklestigi, giincelleme neticesinde metinde (i) 13 ve 15 yag
ara]lgmdaki kullanict hesaplarl i¢in Varsayllzm giz]i]ik ayarimnin “ozel”
olarak degistirildigi ve (ii) bu sayede, yalnizca kullanicinin onayladig:
[akipgilerin pay]a§t1g1 videolarin g(ir{jntﬁlenebilc‘cc‘gi, videolar:
indirebilecek ve yorum yapabi]ecek ki§i|erin smn']andlr!ldlgl
belirtilmekle birlikte; belirtilen giincelleme éncesinde varsayilan
olarak proﬂ“erin herkese a(_;lk olarak gériintﬁlenerek etki]e§imde
smirlandirlma bulunmamasinin = hassas  yag  grubunda  olan
kullanicilarm  verilerine erigilmesi kapsammda risk tegkil ettigi,
ayrica kullanicilara i|i§kin risklerin ~ belirlenerek  risklerin

azaltilmasina dair yeterli tedbir alinmadigini gosterdigi,

o 2021 yili Ocak ayinda Gizlilik Politikasinmn giincellenmesi
oncesinde uygulamayr kullanan 13 yag alt cocuklarin kigisel
bi]gilerinin gérﬁntiﬂendigi ve uygun ebeveyn izni olmadan
cocuklar hakkinda veri toplandigi, dolayisiyla uygulamay:
kullanm1§ olan gocuklar iizerinde olumsuz sonug dogma riskinin

bulundugu,

o Veri sorumlusunun internet sitesinde yer alan  Gizlilik
Sézlesmesinde  Kanun'un 5. maddesinde yer alan isleme
§;1rt1;1rmm timinin be]irtildigi, ancak hangi ki§isel verilerin
hangi amacla ve hangi igleme sartina dayanilarak islendigi
hakkinda net bilgi verilmedigi, bu hususta veri sorumlusunca
Kanun'un 4. maddesinde yer alan "belirli, agik ve mesru amagclar
icin islenme" ve "islendikleri amagla baglantil, sinirh ve 8lciili
olma" ilkelerine ayklrl hareket cdildigi,

o TikTok hesabt olusturulurken kullanicilarin hesap olusturmaya
devam etmeleri halinde Hizmet K0§u11:1r1 ile Gizlilik Politikasimi
kabul etmis sayilacaklarmm belirtildigi, ancak Hizmet Kosullar:
kisminda onay alinirken ilgili metnin heniiz Tiirk¢e'ye terciime
edi]medigi, bu sebep]e kullanicilara icerigin kolay anla§1]1r bir
bicimde sunulmadigr ve kullanicilarin kullanim garelarini tam

olarak :mlayamad:m kabul etmesinin ihtimal dahilinde oldugu,

« Placformda hesap olugtururken ya da hesap olugturulup akeif
olarak kullanilirken aglk riza almmasima ili§kin herhangi bir
durum ile kargilasilmadigi, TikTok'un Gizlilik Politikasinm,
esasen aydmlatma yﬁkiimlﬁliigiinﬁ yerine getirmek icin
hazirlanmig bir metin oldugu, ancak acik riza metni yerine de
kullanildigs, dolayistyla  agtk  riza sartma  dayali  olarak
gergekle§tirilen ki§ise] veri i§|eme fha]iyet]eri bakimindan aglk
rizanin - aydinlatma  yiikiimlilagiinden ayr1  olarak  yerine

getirilmesi sartmin saglanmadlgl,

KISISEL VERILERI KORUMA

KURULU KARARLARI

PERSONAL DATA PROTECTION BOARD

DECISIONS.

On 1 March 2023, the Turkish Personal Data Protection Board
("Board") announced that it had imposed an administrative monetary
fine of TRY 1,750,000 against the TikTok Ptec. Led. (“TikTok”) on the
grounds that TikTok did not apply adequate security measures.

As a result of various news and complaints about the TikTok
application that (i) TikTok does not obtain explicit consent in line
with Turkish Personal Data Protection Law numbered 6698 ("Law"),
(ii) there is unlawfulness when obtaining and for the retention of
personal data, and (iii) there are many security flaws in software, the
Board decided to initiate an ex officio investigation. Within the
scope of the decision of the Board contained statements as below:

. A][hough it is stated that TikTok's Privacy Policy was updated
in January 2021, with the update (i) TikTok changed the privacy
settings for the accounts of users aged 13-15 to "private" (ii) in
this way, users can only display the videos posted by approved
followers, and persons who can download and comment on
videos are restricted; the fact that the profi]es were displayed
publicly by default before the update made in January 2021 and
TikTok did not mitigate the risks related to users from sensitive
age groups before the update,

o Before the updatc of the Privacy Policy in January 2021, the
personal data of children under the age of 13 was displayed and
collected without appropriate parental consent before the said
update, so there is a risk thac children may adversely affected due
to such interactions,

o The Privacy Policy on the website of the TikTok did not provide
clear information about which personal data was processed for
what purpose and based on which 1egal basis, an in this respect,
TikTok did not duly fulfil its obligation to inform and violated
(i) principles of “processing personal data for specific, explicit
and legitimate purposes” and “being relevant, limited and
proportionate to the purpose” stated in Article 4 of the Law,

o It is stated that if users create a TikTok account, they will be
deemed to have accepted the Terms of Service and Privacy
Policy, but the content was not presented to the users in an
understandable format because the Terms of Service were not
prepared in the Turkish language. For this reason, it is
underlined that users were likely to accept the terms without
fully understanding them,

o There is no situation regarding obtaining explicit consent when
creating an account on the platform or when creating an account
and actively using it, although TikTok's Privacy Policy is
essentially a text prepared to fulfil the obligation to inform, it is
also used as the explicit consent. Thus, this violates the
requirement that explicit consent is performed separately from
the obligation to inform,

« TikTok did not obtain explicit consent from the users regarding
the person:l] data processing activity carried out by using cookies
for profiling purposes. As a result, such data processing activity
violates Turkish data privacy law.
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KISISEL VERILERI KORUMA

KURULU KARARLARI
PERSONAL DATA PROTECTION BOARD
DECISIONS.

e Veri sorumlusu tarafindan, profilleme amaciyla cerezler The Board instructed TikTok tor
kullamlarak gergeklegiri]en ki§ise] veri i§1eme faaliyetine i]i§kin
olarak ilgili kigilerden acik riza alinmadigi, bu kapsamda o translate its Terms of Service into Turkish in one month,
yiiriiciilen kigisel veri igleme faaliyetinin de hukuka uygun « make its privacy policy comply with Turkish DP Law in three
olmadig months, and
« fulfil its obligation to inform in line with the applicable
degerlendirmelerinde bulunulmu§tur. legislation.
Sz konusu degerlendirmeler ¢ergevesinde TikTok hakkinda; It is understood from the decision that the Board has adopted a
stricter approach to children's data, and that using the Turkish
« ilgili kisilerin dogru bilgilendirilmesi adma Hizmet Kogullarinin language in documents is preferable to ensure that data subjects can
bir ay icerisinde Tiirkgeye cevrilmesi, fully understand the data processing activities.

« ilgili kisilerin dogru bilgilendirilmesi igin s6z konusu Gizlilik
Politikast metinlerinin ii¢ ay icerisinde Kanun'a uygun hale
getiri]mesi,

« Gizlilik Politikasinin, aydinlatma metni yerine kullanildigi ve
gecerli bir aydinlarmanin unsurlarini tagimadigs anlagildigindan,
Kanun'un 10. maddesi ve Aydinlatma Yiikiimliiligiinin Yerine
Getirilmesinde Uyulacak Usul ve Esaslar Hakkinda Teblig
hiikiimlerine uygun bir aydmlatma yap]lmaSI

hususunda talimatlandirilmasia karar verilmistir.
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BILISIM HUKUKU KAPSAMINDA

GUNCEL GELiSMELER

CURRENT DEVELOPMENTS IN IT LAW

Elektronik Ticaret Araci Hizmet Saglayici ve Elektronik Ticaret Hizmet
Saglayicilar Hakkinda Yonetmelik 29 Aralik 2022 tarihli Resmi Gazete'de
Yayimlandi.

29 Aralik 2022 tarihli Resmi Gazete'de Elektronik Ticaret Aract
Hizmet Saglayict ve Elektronik Ticaret Hizmet Saglayicilar
Hakkinda Yoénetmelik (“Yonetmelik”) yaylmlanm1§t1r. Yonetmelik
kz\psammdu, 1 Ocak 2023 tarihinde yﬁriir]iige giren Elekeronik
Ticaret'in Diizenlenmesi Hakkinda Kanun'da (“Kanun®) éngoriilen
degisiklikler ile paralel olarak, elektronik ticaret araci hizmet
saglaylcﬂarl ve elektronik  ticarer  hizmet saglaylcularmm
yiikiim]ﬁliik]eri iﬂgekleri dogrultusunda kademeli olarak
belirlenmigtir. Buna gére Yonetmelik'te (i) tiim, (ii) orta él¢ekli, (iii)
biiyiik 8lcekli ve (iv) cok biiyiik dlgekli elekeronik ticaret aract hizmet
saglayicilart ile elektronik ticaret hizmet saglayicilart bakimindan
ayrima gidilerek net i§lem hacmi dogrultusunda yﬁkiimlﬁliikler
(ing(irﬁlmiigﬁn Ek olarak yiirﬁrlﬁk[en kaldirilan  Elektronik
Ticarette Hizmet Saglayict ve Aract Hizmet Saglayicilar Hakkinda
Yénetmelik'te yer alan bilgi verme, siparig, siparis teyidi ve iglem
rehberi hakkimda Gng‘driilen ytikijmlti]iikler kiig(jk degi§ik]ikler ile

Yonermelik kapsammda yeniden diizcn]enmi§tir.

Tiirkiye Cumhuriyeti Merkez Bankast, 30 Aralik 2022 Tarihinde Odeme
Hizmetlerinde Veri Paylagim Servislerine iliskin Rehber Yayimladi.

e Cumhuriyet Merkez Bankasi, 30 Aralik 2022 tarihinde
Odeme Hizmetlerinde Veri Pu_\'l im Servislerine I skin Rehber
(“Rehber”) )';1}'11111:1(11. Rehber kzlpszlmmdu. 6493 s;l}'lll Kanun ve
Odeme ve Elektronik ra Kurul sistemleri ile Odeme

Hizmetleri Alanindaki  Veri

slerine Iliskin 'I‘Cbligldc diizenlenen 6deme hizmetleri

A§1m servisleri hakkinda dcgcr]cnd melere yer \‘cri]mi§1‘ir.
de iki yeni 6deme hizmeti ile i]gi]i olarak (i) odemeler
is modellerinin  6deme emri
p bilgisi hizmetleri agisindan faaliyet izni alin
ckririp gcrc]\’tirmcdigi ve (ii) ve teknik serti

IUSUSllll'lﬂle 21%‘1]\'121]1111111]'21 }'Cl' \'Cl'il]ﬂi. ir.

Odeme ve Elektronik Para Kuruluglarinin Bilgi Sistemleri ile Gdeme Hizmeti
Saglayicilarinin Odeme Hizmetleri Alanindaki Veri Paylagim Servislerine iliskin
Tebligde Degisiklik Yapilmasina Dair Teblig 25 Kasim 2022 Tarihli Resmi
Gazete'de Yayimlandi.

Odeme ve elektronik para kuruluglarma yénelik Odeme Hizmetleri
ve Elekeronik Para Thract ile Odeme Hizmeti Saglayicilart Hakkinda
Yonetrmelikee Degi§ik]ik Yupl]masmu Dair Yénetmelik ve Odeme ve
Elektronik Para Kuru]u§]armm Bi]gi Sistemleri ile Odeme Hizmeti
Saglayicilarmm  Odeme Hizmetleri  Alanindaki  Veri  Paylagim
Servislerine Tliskin Teblig yiikiimliliklerine uyum agisindan 1 Aralik
2022 tarihine kadar tanman 1 yillik siire, belirli istisnalar haricinde 28

Subat 2023 tarihine kadar uzatlmigoir.

The Regulation on Electronic Commerce Intermediary Service Providers and
Electronic Commerce Service Providers was published in the Official Gazette
dated December 29, 2022.

On December 29, 2022, the Regulation on Electronic Commerce
Intermediary Service Providers and Electronic Commerce Service
Providers ("Regulation”) was published in the Official Gazette. Within
the scope of the Regulation, in parallel with the amendments
stipulated in the Law on the Regulation of Electronic Commerce
("Law"), which entered into force on January 1, 2023, the obligations of’
clectronic commerce intermediary service providers and electronic
commerce service providers have been gradually determined in line
with their scale. Accordingly, the Regulation differentiates between
(i) all, (i) medium-sized, (iii) large-sized and (iv) very large-sized
clectronic commerce intermediary service providers and electronic
commerce service providers and stipulates obligations in line with the
net transaction volume. In addition, the ob]igations stipulzltcd in the
repealed Regulation on Service Providers and Intermediary Service
Providers in Electronic Commerce regarding information, order,
order confirmation and transaction guide have been reorganized

within the scope of the Regu]ation with minor amendments.

The Central Bank of the Republic of Turkey published Guidelines on Data
Sharing Services in Payment Services on December 30, 2022.

On Decen 0, 2022, the Central Bank of the Republic of Tur
published Guidel on Data Sharing S in Payment Services
("Guidelines"). The Guidelines include assessments on payment
services data sharing services regulated by Law No. 6493 and the
amuniqué on Information Systems of Payment and Electr
y Institutions and Data Sharing Services of Payment Service
Providers in Payment Services. The Guidelines pro\‘idc cxp]unu[ions
on two new payment services, namely (i) whether certain busir
models frequently encountered in s industry require
operating license for payment order initiation and account

ing and technical certification

The Communiqué Amending the Communiqué on Information Systems of
Payment and Electronic Money Institutions and Data Sharing Services of
Payment Service Providers in the Field of Payment Services was published in
the Official Gazette dated November 25, 2022.

The one-year deadline for compliance with the Regulation Amending
the Regulation on Payment Services and Electronic Money Issuance
and Payment Service Providers and the Communiqué on Information
Systems of’ Payment and Electronic Money Institutions and Data
Sharing Services of Payment Service Providers in the Field of Payment
Services for payment and electronic money institutions, which was
granted until 1 December 2022, has been extended until 28 February

2023, with certain exceptions.
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Kisisel Verileri Koruma Kurulu, Depremden Etkilenen ilgili Kisilere ve Veri
Sorumlularina Yonelik 9 Subat 2023 Tarihinde Kamuoyu Duyurusu Yayimladi.

06 Subat 2023 tarihinde Kahramanmaragin Pazarcik ve Elbistan
ilceleri merkezli olarak gerceklesen iki biiyitk deprem nedeniyle
Adana, Adlyaman, Diyarbaklr, Gaziantep, Haray, Kahramanmara§,
Kilis, Ma]atya, Osmaniye ve §;mllurfa illerinde 08 Subat 2023
tarihinden itibaren ii¢ ay siireyle olaganiistii hal ilan edilmistir.
Konuya iliskin Kigisel Verileri Koruma Kurulu tarafindan yapilan
kamuoyu duyurusunda; deprem scbebiyle (i) olaganiistii hal ilan
edilen illerde bulunan veya diger illerde bulunmakla birlikce
depremden etkilenen ilgili kigiler ya da veri sorumlular: ile (ii)
olaganiistii hal ilan edilen il barolarina bagli olarak gorev yapan veya
diger il barolarina bagl olarak gérev yapmakla birlikte depremden
etkilenen avukatlar tarafindan temsil edilen ilgili ki§iler ya da veri
sorumlulari a&;lsmd:m 6698 S:lylll Ki§isel Verilerin  Korunmasi
Kanunu ve ilgili mevzuat diizenlemelerinde yer alan siirelerin (6rn.
veri sorumlularinin en ge¢ 72 saat icinde veri ihlalini ilgili kisilere ve
Kurula Dbildirme yiikiimliliigi, veri sorumlularmin ilgili  kisi
bagvurularma en ge¢ bagvuru tarihinden itibaren 30 giin icinde cevap
verme yiikiimliiliigii) degerlendirilmesinde depremin sebep oldugu

olaganiistii kosullarin gdzetilecegi belirtilmistir.

The Turkish Personal Data Protection Board issued a Public Announcement on 9
February 2023 for Data Subjects and Data Controllers Affected by the
Earthquake.

On 6 February 2023, a state of emergency was declared for three
months as of 8 February 2023 in the provinces of Adana, Adiyaman,
Diyarbaklr, Gaziantep, Haray, Kahramanmara§, Kilis, Ma]atyaq
Osmaniye and S;mhurfa due to two major earthquakes centred in
Pazarcik and Elbistan districes of Kahramanmaras. In the public
announcement; the deadlines set out in the Personal Data Protection
Law No. 6698 and the relevant legislative regulations in terms of (i)
data subjects or data controllers who are located in the provinces
where the state of emergency has been declared or who are located in
other provinces but are affected by the carthquake, and (ii) data
subjects or data controllers who are represented by lawyers working
under the bar associations of the provincial bar associations where the
state of emergency has been declared or who are represented by
lawyers working under the bar associations of other provincial bar
associations but are affected by the earthquake (e.g. the obligation of
data controllers to notify data subjects and the Board of the data
breach within 72 hours at the latest, the obligation of data controllers
to respond to data subject applications within 30 days from the date
of application at the latest), the extraordinary conditions caused by

the carthquake will be taken into consideration.
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Noterler Tarafindan Diizenlenen Tasinmaz Satis Sozlesmelerine Usul ve
Esaslar Hakkinda Yonetmelik 11 0cak 2023 Tarihli Resmi Gazetede Yayimlandi.

28 Haziran 2022 tarihli Resmi Gazetede yayimlanan 7413 sayili Kanun
ile 1512 sayili Noterlik Kanunu'nun 61/A maddesine yapilan ckleme
ile noterlere tagmmaz  satigi yetkisi Veriimi§tir. iigiii diizenleme
uyarmca noterler; “Tagmmaz satig vaadi sdzlegmesi yapmak ve bu
sdzlegmeyi taraflardan birinin talep etmesi, harg ve giderleri demesi
halinde tapu biligim sistemi vasitastyla tapu siciline serh vermek,
tagimmaz satig sézie§mesi yupmak," yetkiierini haiz oimu§tur. Bu
kanuni diizenleme dogi‘uitusunda, 11.01.2023 tarihinde yukarida
belirtilen  Yonetmelik'in - yayimlanmasi ile “noterler tarafindan
diizenlenen tasinmaz satig sézlegmelerine uygulanacak usul ve esaslar
ayrintilt sekilde” belirlenmistir.  Yénetmelik hiikiimleri Noterlik
Kanunumun  61/A  maddesinde  diizenlendigi {izere, kurulmas:
(ing(iriiien biii§im sisteminin kuruidugunun Adalet B;ik;mligi resmi
internet sitesinde duyurulduktan sonra uygulanmaya baslanacaktir.

Bu sistemin kurulum tarihi ise 1/7/2023 olarak belirlenmistir.

Adana, Adiyaman, Diyarbakir, Gaziantep, Hatay, Kahramanmaras, Kilis,
Malatya, Osmaniye ve Sanliurfa illerinde Ug Ay Siireyle Olaganiistii Hal ilan
Edilmesine Dair TBMM Karari 10 $ubat 2023 Tarihinde Yayimlandi.
09.02.2023 karar tarihli TBMM Karari ile Anayasa’nin 119.maddesi ile
\ ar, Gaziantep, Hatay, Kahramanmar

7a, Osmaniye ve § nliurfa illerinde 08.02.2023 t
or:oo0'dan itibaren 13 ay siircyic OHAL ilan edilmesine ilig
Cumbhurba h1 Karart, TBMM Genel Kurulunun 09.02.2023 tarihli

61.birlesiminde onaylanmugtir.

Mali Suclari Aragtirma Kurulu Genel Tebligi (Sira No: 5)'nde Degisiklik
Yapilmasina Dair Teblig Yayimlandi.

Bu Teblig 8/2/2023 tarihinden gegerli olmak iizere yayimu tarihinde
yiiriirliige  girmistir.Yapilan  degisiklikle; deprem  felaketinden
ctkilenen Adana, /\dlyaman, Diyurbukir, Gaziantep, Hartay,
Kahramzmmar:l§, Kilis, Maiatya, Osmaniye ve §zm]1urfa illerinde
kimlik belgeleri zayi olmug bulunan kisilerce yiikiimliiler nezdinde
gerceklestirilmek istenen islemlerde, Tedbirler Yénetmeliginin 6. ve
16. maddelerinde diizenlenen gercek kisilerde kimlik tespiti usuliinde

kolaylagtirma éngériilmiigtiir.

On 10 February, The Regulation on the Procedures and Principles of Immovable
Sales Contracts Organised by Notaries was published on the Official Gazette.

With the "Law on the Amendment of the Law on Judges and
Prosccutors and Some Other Legislation” numbered 7413 published in
the Official Gazette dated 28 June 2022, a regulation authorizing the
sale of real estate to notaries was introduced. In terms of immovable
sales contracts, the authorization details were regulated with the
article 61/A added to the Notary Law No. 1512. Accordingly, notaries
may also issue an immovable sales contract. With the regulation made,
"m:iking a preliminary contract for the sale of immovable and, if one
of the parties demands this contract and pays the fees and expenses,
annotating the land registry through the land registry information
system, concluding a contract of sale of immovable" was added to the
authority of notary publics. In line with this legal regulation, with the
publication of the above-mentioned Reguiation on I1.01.2023, the
"procedures and principles to be applied to immovable sale contracts
issued by notaries” were determined in detail. The provisions of the
Regulation will be applied as of the date the establishment of the
information system is announced on the official website of the
Ministry of Justice. The installation date of this system is set as

1/7/2023.

On 10 Feburary 2023, The Parliamentary Decision Declaring a State of
Emergency for Three Months in Adana, Adiyaman, Diyarbakr, Gaziantep, Hatay,
Kahramanmaras, Kilis, Malatya, Osmaniye and $anliurfa was published on the
Official Gazette.
Pursuant thereto, according to Article 119 of the Constitution and
(a) of the first paragraph of Article 3 of Law No. 2935 on
the State of Emergency, a state of emergency was declared in
K;1|ir:1m;mm:u‘:i§, Adana i'\Li!}':ll1121]1. Diyarbakir, iantep, H'.it:iy,

Kilis, Malatya, Osmzmiyg and §:1111|L11‘f21 for 9o d:i}s as of \V'cdncsdziy,

FChl‘Ll(ll‘\' 8‘ 2023, at 0I:00.

The Communiqué Amending the General Communiqué of the Financial Crimes
Investigation Board (Sequence No: 5) was published.

This Communiqué enters into force on the date of its publication,
cffective from 8/2/2023. With the amendment, in the provinces
affected by the earthquake and where a state of emergency has been
declared, the procedure for identification of real persons regulated in
Articles 6 and 16 of the Measures Regulation has been simplified for
the transactions to be carried out before the obliged persons by

persons whose identity documents have been lost.
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Bu 1{:1}75:1111(1:1 Tedbirler Yonetmeliginin 6. ve 16. maddeleri ger
yaptlan kimlik tespiti iglemlerinde, sz konusu maddede s
kimlik belgeleri ile sinirli olmaksizim kimligi gésterir herhangi bir
belgede yer alan, bunun miimkiin olmamasi halinde iglem yapmak
i in bey;m ettigi kimlik bi]gi]erinin. i sleri Bakan]lgl
atandaglik Isleri Genel Midiirliigii kimlik paylagim sistemi
a1 {izerinden ntrolii i tlegtirme

bt’11i1nsen]ni§tir.

Ayrica 'erle§im yeri dresi dcpremden etkilenen illerde olup afet
sebebiyle bagka illerde bulunan (yani deprem sonrast baska illere
giden veya nakledilen) kigilerin  de  bu  kolayliklardan

yararlanabilmesine imkan getirilmi§tir.

Béylece vatandaglarm Tedbirler Yonetmeliginin 6. maddesinde
saytlan kimlik belgelerinin zayiat1 sebebiy

gerceklestirmesinde magduriyet yasamamast am

Olaganiistii Hal Kapsaminda Yargi Alaninda Alinan Tedbirlere iligkin
Cumhurbaskanligi Kararnamesi (Kararname Numaras: 120) 11 Subat 2023
Tarihinde Yayimlandi.

Bu Cumhurbu§kun|1g1 Kararname yayimi tarihinde _\'Liriil‘liigc
girmistir. ()Iﬂgzmﬁstﬁ hal ilan edilen illerde (Adana, Diy\'arbakn“
G:lzizmtcp, Haray, K:lh1‘zlm:1nmzu‘;1§. Kilis, lelu[yzl, Osmzmiyc ve
Sanlwrfa) yargi alaninda hak kayiplarmin énlenmesi amaciyla
Olaganiistii.  hal kapsammda tedbirler alinmistir.  06.02.2023
tarihinden itibaren 06.04.2023 tarihine (bu tarih dahil) kadar ;1§;1g1d;1
sayilan iglemler icin siireler durdurulmug olup durma siiresinin sona
erdigi giinti takip eden giinden itibaren siireler isglemeye
baglayacakeir.
¢ Dava acma, icra takibi baslatma, sikdyet, itiraz, bildirim, ibraz ve
zamanagimi stireleri, hak dﬁ§iirf1cii stireler ve zorunlu idari
bzl§vuru stireleri de dahil olmak {izere bir hakkin d()gumu,
kullanimi veya sona ermesine iliskin tiim siireler;
[cra ve iflas Kanunu ile takip hukukuna i]i§kin diger kanunlarda
belirlenen stireler veya icra iflas daireleri tarafindan tayin edilen
siireler;
Nafaka alacaklarina ili§kin icra [al(iplcri h:\rig olmak tizere tiim
icra iflas takipleri, taraf ve takip islemleri, yeni taleplerin
alinmasi, ihti)‘;lti haciz kararlarmin icra ve infazina i]i§ki11
i§lcmlcr;
Asagida belirtilen iglemler ise bu kapsam diginda tutulmug olup,
siireler islemeye devam edeceketir:
¢ Sug ve ceza, kabahat ve idari yaptirim ile disiplin hapsi ve tazyik
hapsi igin kanunlarda diizenlenen zamanagimi stireleri,
5271 5. Ceza Muhakemesi Kanunu'nda diizenlenen koruma
tedbirlerine ili§kin siireler
6100 s. Hukuk Muhakemeleri Kanunu'nda diizenlenen ihtiyati
tedbiri tamamlayan iglemlere iligkin siireler,
Tiirkiyc Bii)‘iik Millet Meclisi ve Cu1nhut'bzl§k;1n| scgim]cri
bakimindan ilgili kanunlarda diizenlenen siireler

durma siiresi kapsami diginda brrakilmigeir.
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In this context, in the identification proccdurcs conducted pursuant
to Articles 6 and 16 of the said Regulati cation has been
ted in order to check the identit
cument showing identity, including but not limited to the identity
documents listed in the relevant article, or if not Jals ble, the iden ty
ormation declared by the person who wants to carry out the
ction, through the identity sharing system database of the
General Directorate of Population and Citizenship
Ministry of Interior.
In addition, persons whose residential address is in the provinces
affected by the earthquake but who are present in other provinces due

to the d ic. went or were transferred to other pro

aimed to prevent citizens from suffering from aggrievement
performing their financial transactions due to the loss of their

cuments listed in Article 6 of the said Regulati

On 11 February 2023, The Presidential Decree on the Measures Taken in the
Field of Judiciary under the State of Emergency (Decree Number: 120) was
published on the Official Gazette.

This decree hereby entered into force on the date of its publication.
Measures have been taken within the scope of the state of emergency
in order to prevent loss of rights in the judicial field in the provinces
where the state of emergency has been declared (Adana, Diyarbakar,
Gaziantep, Huwy, K:lhr;lm;mm;u‘a§, Kilis, M;ll:ltyu. (3sm;1ni}'c and
Sanlwrfa). Legal deadlines have been suspended starting from
06.02.2023 until 06.04.2023 (including this date), for the transactions
listed below. (chal deadlines will start to run from the day ﬁ)llowing
the day the suspension period ends.)

« All periods regarding the birth, exercise, or expiration of a right,
including filing a lawsuit, initiating enforcement proceedings,
application, complaint, objection, warning, notification,
submission and statute of limitations, pcri()ds of foreclosure, and
m:md:ltory administrative z\pplication periods;

The periods determined in the Enforcement and Bunkrup[cy Law
No. 2004 and other laws on the law of enforcement, and the
periods determined by the enforcement and bankruptey offices,
All enforcement - bankruptcy proceedings except for
enforcement proceedings related to alimony receivables, party,
and prosecution proceedings, submitting and receiving new
enforcement and bankruptcy proceedings, execution and
execution of‘prccuutimmr}' attachment decisions.

Periods will continue to run for the transactions hereinunder, which

are excluded from the scope of the regulation:

o Prescription periods for crime and punishment, misdemeanor
and administrative sanction, and for disciplinary confinement
and preventive detention.

Periods for the protection measures regulated under the Code of
Criminal Procedure Law No. 5271.

Periods for the transactions that complete the interim injunction
measure rcgulatcd under Law No.6100, Code of Civil Procedure.
Periods regulated under the relevant laws regarding the elections
of the Grand National /\ssembl}‘ of Turkey and the President of
the chublic Of"l‘urkc_\'.
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Bu hiikiimler, 6 Subat 2023 tarihi itibariyla yerlesim yeri olaganiistii
hal ilan edilen iller olan Yergek ve tiizel ki§iler ile ayni tarihte bu
illerde bulunan kisiler bakimindan iilke genelinde uygulanacak olup;
ayrica bu diizenlemeler, olaganiistii hal ilan edilen illerin barosuna 6
Subat 2023 tarihi itibariyla kayitli avukatlar ile diger barolara kayich
olup ayni tarihte bu illerde bulunan avukatlar tarafindan takip edilen
dava ve i§1€1‘1e i]gili olarak bu avukatlar bakimindan iilke gcne]inde

uygulanacakeir.
y

O]agunﬁstii hal ilan edi]meyen illerin barosuna kaylth avukatlarin ve
biirolarinda §1111§;m ki§ilerin, olaganﬁstﬁ hal ilan edilen illerde kan
veya kaym hisimlarinm bulunmasi veya olaganiistii hal ilan edilen
illerde felakete ugrayanlarin kurtarilmasi, meydana gelen hasar ve
zararm telafi edilmesi ya da ihtiyaclarm karsilanmasi amaciyla bu
illere gitmeleri halinde bu hiikiimler, s6z konusu avukatlar tarafindan
takip edilen dava ve i§1erle ilgili olarak bu avukatlar bakimimdan 6

Mart 2023 tarihine kadar iilke genelinde uygulanacak.

Yer|6§im yeri o]aganiistﬁ hal ilan edilmeyen iller olan ki§ilerin,
olag:miistii hal ilan edilen illerde kan veya kaym hisimlarinm
bulunmas: veya olzlgunﬁstii hal ilan edilen illerde felakete
ugrayanlarm kurtarilmasi, meydana gelen hasar ve zararin telafi
edilmesi ya da ihtiyaclarin kargilanmasi amaciyla bu illere gitmeleri
halinde bu hiikiimler, s6z konusu ki§i|er bakimindan 6 Mart 2023

tarihine kﬂd}ll' u]ke genelinde uygu]am;lda ()thélktllﬂ

Tiim bunlarin yaninda yukarida sayilan gercek ve tiizel kisiler ile
avukatlar, yerlesim yeri olaganiistii hal ilan edilen iller diginda kalan
gergek ve tiizel ki§ile1‘ a]eyhine icra ve iflas takibi, taraf ve takip
i§1cmi ile ihtiyuti haciz kararlarmin icra ve infazina i]i§kin i§1cm]cri
yapabilecektir. Ancak bu imkandan yararlanan gercek ve tiizel kisiler
ile avukatlar, islemi baglattig tarihten itibaren ve islem kapsaminda

anilan tedbirlerden yararlanamayacakuir.

Titm bunlarin yaninda, olaganiistii hal ilan edilen yerlerde bulunan
sulh ceza hakimlikleri veya mahkemeler tarafindan diizenlene
yakalama emri {izerine yakalanan kisinin en geg 24 saat icinde yetkili
hakim veya mahkeme &niine cikarilamamasi ve sesli ve goriintiilii
i]eti§im sisteminin  kullanilamamasi  durumunda  bu ki§inin
yakalandigi yer sulh ceza hakimi veya mahkemesi tarafindan

sorgusunun yapilacagi ve ifadesinin alinacagi diizenlenmistir.

5237 s. Tiirk Ceza Kanunu'nda yer alan hirsizlik ve yagma suglarmda
ise giizaltl sliresinin, §1"1phclinin J\'ukalumu yerine en yakm hakim veya
mahkemeye gonderilmesi icin zorunlu siire harig, yakalama anindan
itibaren 4 giinii gecemeyecegi hiikiim altina alinmustir. Delillerin
toplanmasimdaki giicliik veya siipheli sayisinin ¢ok olmasi nedeniyle
Cumbhuriyet saveismin, gozalu siiresini 3 giin uzatilmasma yazili emir
verebilecegi de diizenlenmistir. Tutukluluga itiraz, tahliye talepleri ve
tutuklulugun incelenmesinin doysa iizerinden karara baglanabilecegi;
tahliye taleplerinin tutuklulugun incelenmesiyle birlikte karara
baglanabilecegi diizenleme alani bulmugtur. 5271 s. Kanunun 108.
Maddesi uyarica )’;1}711:111 tutuklu]ugtm incelenmesi, bir dcfuyu

mahsus olmak iizere 6o giinliik siireyle resen yapilabilecekeir.
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These provisions shall be applicable nationwide for natural and legal
persons whose domicile is in the provinces declared under the state of
emergency as of February 6, 2023, and for persons who were in these
provinces on the same date. In addition, these regulations will be
applicable nationwide for lawyers registered with the bar association
of the provinces where the state of emergency has been declared as of
February 6, 2023, and for lawyers registered with other bar
associations and present in these provinces on the same date, in
relation to the cases and matters pursued by these lawyers.

If lawyers and their staff who are registered to the bar association of
provinces where the state of emergency has not been declared have
blood relatives or in-laws in the areas where the state of emergency
has been declared, or if they go to these provinces to rescue those who
have suffered disasters in the regions where the state of emergency has
been declared, to compensate for the damage and loss incurred or to
meet the needs, these provisions will be zlpplied nationwide until
March 6, 2023, in respect of these lawyers concerning the cases and
works pursued by these lawyers.

In the event that persons whose place of residence is in provinces
where the state of emergency has not been declared have blood
relatives or in-laws in areas where the state of emergency has been
declared, or if they go to these provinces to rescue those who have
suffered disasters, compensating for the damage and loss incurred, or
meeting their needs in areas where the state of emergency has been
declared, these provisi(ms will be in force nationwide until March 6,
2023, for these persons.

In addition to all these, the above-mentioned natural and legal
persons and lawyers will be able to carry out execution and
bankruptcy proceedings against natural and legal persons whose
domicile is outside the provinces where the state of emergency has
been declared. However, natural and legal persons and lawyers who
benefit from this opportunity will not be able to benefit from the
aforementioned measures from the date of initiation of the
transaction and within the scope of the transaction.

Moreover, it is regulated that if the person arrested upon an arrest
warrant issued by the criminal judgeships of peace or courts in areas
where the state of emergency has been declared cannot be brought
before the competent judge or court within 24 hours at the latest, and
the audio and video communication system cannot be used, the
person will be interrogated and their statement will be taken by the
criminal judge or court of peace in the place where they were arrested.

In the crimes of theft and plundering regulated under Law No. 5237

Turkish Criminal Code, it is stipulated that the detention period
cannot exceed 4 days from the moment of arrest, except for the
mandatory period for the suspect to be sent to the nearest judge or
court. It is also regulated that the public prosecutor may issue a
W‘l”itten Or(,{er to Cxtend. the L{e[cntiol’l }’)Cri()d {:Or 3 d.ﬂ}'s (,{ue to El]ﬂ
difficulty in collecting evidence or the high number of suspects. It is
regulated that objections to detention, requests for release, and review
of detention can be decided on a case-by-case basis, and requests for
release can be decided together with the review of detention. Pursuant
to Article 108 of Law No. 5271, the detention review can be conducted

ex officio for 6o days for one time only.
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Olaganiistii Hal Kapsaminda Galisma ve Sosyal Giivenlik Alanina iligkin Alinan
Tedbirlere Dair Cumhurbagskanligi Kararnamesi 22 Subat 2023 Tarihinde
Yayimlandi.

Yukarida kapsami izah edilen 125 sayili  Cumhurbaskanlig
Kararnamesi, yayimi tarihi olan 22.02.2023 tarihi itibariyle yiirtirlige
girmistir. Yaganan depremlerin etkilerinden kaynakll bﬁ]gese] kriz
gerekgesiyle hem isciye hem igverene belirli kosullar altinda koruma
saglamak adma gall§ma ve sosyal gﬁvenlik alaninda baz1 tedbirlerin
alinmasma karar verilmistir. Kararnamenin detaylari  asagidaki

gibidir;

fgverenler i¢in Kisa Gahgma Odenegi ve Uygulamasma iligkin

Tedbirler:

Kararname'nin  2.maddesi uyarinca; olaganiistii  hal siiresince
deprem]crin etkilerinden kaynakll bélgesel kriz gerekgesiy]e
igverenlerin Tiirkiye Iy Kurumuna yapuklari kisa ¢aligma bagvurular:
cergevesinde kisa caligma 6denegi alma hakk: éngériilmiigeiir.

Bu cercevede, yapilan kisa caligma  bagvurulart cercevesinde,
depremden etkilenme durumuna gore olaganﬁstii hal ilan edilen
bolgeden Calisma ve Sosyal Giivenlik Bakanlhiginca belirlenecek
il/ilgelerde bulunan igyerleri ve/veya deprem sebebiyle yikik, acil
yikilacak, agir veya orta hasarli oldugunu belgeleyen isyerleri igin
uygunluk tespitinin tamamlanmasi beklenmeksizin, i§sizlik Sigortast
Kanunu Ek 2madde kapsaminda, igverenlerin  bagvurusu

dogrultusunda kisa ¢aligma 8denegi verilecekeir.

*Hataly bilgi ve belge verilmesi nedeniyle yapilan fazla ddemelerin, yasal
faizi ile birlikte isverenden tahsil edilecegi hitkme baglanmigtir.

i§verenlerin i§ Séz]e§melerini Feshetmelerine Enge] Te§ki] Eden
Tedbirler:

Kararname'nin - 3.maddesi ile istihdamin  korunmasi amaciyla,
olaganiistii hil ilan edilen illerde, 22.02.2023 tarihinden olaganiistii hil
siiresinin sonuna kadar, Kararname ile belirtilmis istisnalar haricinde
is/hizmet  sdzlesmelerinin  igveren tarafindan  feshedilemeyecegi

hiikiim altina almm1§t1r.

[gverenin sozlegmeyi olagandistii hal stiresince feshetme yasagina cabi

olmayan istisnai haller ise asagida siralandigr gibidir;

e 4857 s. I§ Kanununun zs.maddesinin birinci fikrasmin (11)
numarali bendi ile diger kanunlarda ‘ahlak ve iyi niyet
kurallarma uymayan haller’ ve fesih icin benzeri sebeplerin
Vﬂl’]lgl;

o belirli ig/hizmet sézlegmelerinde siirenin sona ermesi;

e igyerinin herh:mgi bir sebepten dolayl kap;mmas1 ve ﬂlaliyetinin
sona ermesi ve

o her cirli hizmet alimlari ile yapim iglerinde igin sona ermesi

halleri

*Yukarida dore madde halinde belirtilen istisnai hallerin gecerli olmadigy
durumlarda ve olaganiistii hal ilan edilen illerde, olaganiistii hal siiresi sona
erinceye kadar, isverenlerin is sozlesmesini feshetmesi halinde; sozlesmesi
feshedilen her isci icin fiilin iglendigi tarihteki briit asgari iicret tutarinda
calisma ve is kurumu il miidiirliklerince idari para cezai uygulanacag
hiikme baglanmigar.

The Regulation on Electronic Commerce Intermediary Service Providers and
Electronic Commerce Service Providers was published in the Official Gazette
dated December 29, 2022.

Presidential Decree No. 125 entered into force on 22.02.2023, the date
of its publication. Due to the regional crisis caused by the effects of
the carthquakes, measures have been implemented in the field of labor
and social security in order to provide protection to both employees
and employers under certain conditions. The details of the decree are
as follows;

Short-Time Working Allowance and Implementation Measures for
Employers

Article 2 of the Decree stipulates the right to receive short-time
working allowance within the framework of short-time working
applications made by emp]oyers to the Turkish Employment Agency
on the grounds of regional crisis caused by the effects of carthquakes
during the state of emergency.

A short-time working allowance will be given in line with the
application of the emp]oyers within the scope of Additional Article 2
of Law No. 4447 Unemployment Insurance Law, without waiting for
the completion of the eligibility determination for workplaces located
in the provinces/districts to be determined by the Ministry of Labor
and Social Security from the region where the state of emergency has
been declared according to the status of being affected by the
carthquake and/or the workplaces that document that they are
destroyed, to be destroyed immediately, heavily or moderately
damaged due to the carthquake.

It is ruled that overpayments made due to incorrect information and
documents given by the employer shall be collected with statutory
interest from the employers.

Measures to Prevent Employers from Terminating Employment
Contracts:

Article 3 of the Decree stipulates that in order to protect
employment, employers may not terminate employment contracts in
provinces where a state of emergency has been declared from
22.02.2023 until the end of the state of emergency, except for the
exceptions specified by the Decree.

The exceptional circumstances that are excluded from the employer's
prohibition to terminate the contract during the state of emergency
are as listed below;

« the existence of 'situations that do not comply with the rules of
morality and goodwill' and similar reasons for termination in
subparagraph (IT) of the first paragraph of Article 25 of the Labor
Law No. 4857 and other laws;

. the expil‘y Of‘ the term Of‘ f}xed term Cmployemel’l[ COl’ltraCtS;

o closure of the workplace for any reason and termination of its
activity; and

« termination of the work in all kinds of service procurements and
construction works

In cases where the exceptional circumstances stated above are not present,
and in provinces where a state of emergency has been declared, until the end
of the state of emergency, it has been stated that in case employers terminate
the employment contract, an administrative fine will be imposed by the
provincial directorates of the labor and employment institution for each
employee whose contract is terminated in the amount of the gross minimum
wage on the date of the act committed.
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[ GUNCEL GELISMELER/CURRENT DEVELOPMENTS]

GENEL HUKUK KAPSAMINDA

GUNCEL GELiSMELER

CURRENT DEVELOPMENTS IN GENERAL LAW

igcilere Nakdi Ucret Destegi Saglanmasina iligkin Tedbirler:
Kararnamenin 4.maddesi ile O]agzmiistii hal ilan edilen illerde,
06.02.2023 tarihi itibariyle is sézlesmesi bulunan iscilerden, igvereni
tarafindan;

a) Depremin ctkilerinden kaynakl bélgesel kriz gerckeesiyle yapilan
kisa ga]1§ma ba§vurusuna istinaden yeni bir hak sahipligi
olugmayanlar ile

b)  06.02.2023 tarihi ve sonrasinda depremin etkilerinden kaynakl
isyerinin  kapanmasi veya kapatilmasi scbebiyle is sozlegmesi
feshedilen ve yeni bir igsizlik 6denegi hak sahipligi olusmayanlara,

herhangi bir sosyal giivenlik kurulusundan yashilik ayhigi almamak
kaydiyla ve varsa daha once baglatilabilecek durumda olan hak
sahipliklerinden kalan siireler tamamlandiktan sonra, kisa ga11§ma
uygulanan doénemde ve issiz kaldiklar: siire kadar olaganiistii hal
siiresini ge¢memek iizere, Igsizlik Sigortast Fonundan ginlitk 133,44-
TL nakdi iicret destegi verilecegine karar verilmistir.

*Yapilan demelerde damga vergisi  haricinde herhangi  bir  kesinti
yapilamayacagi agika diizenlenmis olup; isverenin gercege aykirt bilgi ve
belge vermesi nedeniyle yapilan fazla sdemelerin yasal faizi ile isverenden
tahsil edilecegi belirtilmistir.

Isbu madde kapsaminda nakdi ticret desteginden yararlananlardan,
genel saglk sigortalist veya genel saglik sigortalisinin bakmakla
yiikiimlii  oldugu  kisi kapsamimda girmeyenlerin, genel saghk
sigortalist  sayilacaklarmi  ve genel saghk sigortasina iligkin
primlerinin Igsizlik Sigortasi Fonundan kargilanacag hitkiim altma

a]mm1§t1r.

Toplu Iy Sozlegmeleri Gergevesinde Ongoriilen Siirelere iligkin
Tedbirler:

Kararnamenin s.maddesi uyarmca, 6356 s. Sendikalar ve Toplu s
S(izlqmesi Kanunu kapsammdaki yerki tespitlerinin verilmesi, top]u
is sozlesmelerinin yapilmasi, toplu is uyugmazliklarin ¢oziimii ile grev
ve lokavea iligkin siirelerin, olaganiisti hil ilan edilen illerde,
06.02.2023 tarihi dahil olmak iizere, olaganiistii hal siiresince
uzatildigs diizenlenmistir.

Sosyal Giivenlik Alaninda Alinan Tedbirler:

Kararnamenin 6.maddesi uyarmca, olaganiistii hil siiresince Sosyal
Giivenlik Kurumunca Kurum biitgesinden finansmani saglanacak
saglik hizmetleri ile ilgili tedbirleri almaya, usul ve esaslar
belirlemeye yetkili idarenin Sosyal Giivenlik Kurumu oldugu hitkme
baglanmistir. Bu kapsamda yapilacak harcamalarin SGK biitgesinden
karsilanmasina karar verilmigtir.

Olag:miistﬁ hal ilan edilen illerde bulunan ve/veya buralarda hizmet
sunan saglik hizmet sunucularina iligkin ise;

L.Avans Odemelerinin, 06.02.2023 ve sonrasii  kapsamast
durumunda, olaganiistii hal siiresince, 5018 s. Kamu Mali
Yénetimi ve Kontrol Kanunun 35.maddesinden muaf olacagy;

2.Sosyal  Giivenlik  Kurumuna = sunulmasi  gereken  ancak
depremlerin etkilerine bagli olarak temin edilemeyen saghk
giderlerinin édenmesine esas fatura, belge ve eklerinin fatura
denetiminde aranmayabilecegi;

3.Fazla ve yersiz 6deme ile sézlesmeden kaynaklanan cezai sart
borglarmm Sosyal Giivenlik Kurumunca olaganﬁstﬁ hal siiresince
ertelenebilecegi

diizenlenmistir.

Measures on Providing Cash Wage Support to Workers:
In the provinces where a state of emergency has been declared, among

the workers who have an employment contract as of 06.02.2023;

a) Those who do not have a new entitlement based on the short-time
working application made on the grounds of the regional crisis caused
by the effects of the earthquake and

b)  On the date of, or after 06.02.2023, those whose employment
contract was terminated due to the closure or closure of the
workplace due to the effects of the carthquake and who do not have a
new unemployment benefit entitlement,

will receive a daily cash wage support of 133.44-TL from the
Unemployment Insurance Fund during the period of short-time
working and for the period of unemployment, not exceeding the
duration of the state of emergency, if they meet the conditions to not
receiving an old-age pension from any social security institution and
after the completion of, if any remaining periods of entitlements, that
could have been started earlier.

It is clearly regulated that no deductions other than stamp tax can be made
in the payments made, and it is stated that the overpayments made due to
the false information and documents given will be collected from the
employer along with statutory interest.

Those \Vh() l’)enerit f}()m Cﬂsl] Wﬂge Support Wl[l]in [l]e SCOPC OF thls
article and who are not covered by the general health insurance or the
dependents of the general health insurance will be considered as
general health insured, and the Unemployment Insurance Fund shall
cover the expenditures for general health insurance.

Measures Regarding the Periods foreseen under Collective Labor
Agreements:

Pursuant to Article 5 of the Decree Law, the deadlines for granting
authorization determinations, concluding collective bargaining
agreements, resolving collective labor disputes, and strikes and
lockouts under Law No. 6356 on Trade Unions and Collective
Bargaining Agreements are extended for the duration of the state of
emergency in the provinces where a state of emergency has been
declared, up to and including 06.02.2023.

Measures Taken in the Field of Social Security:
Pursuant to Article 6 of the Decree, the Social Security Institution is
authorized to take measures and determine the procedures and
principles regarding the health services to be financed by the Social
Security Institution from the Institution's budget during the state of
emergency. It has been decided that the expenditures to be made
within this scope will be covered form the SSI budget.
Regu]ations regarding health service providers located in and/or
providing services in the provinces where the state of emergency has
been declared are as follows:
rIn the event that the advance payments cover the date of
06.02.2023 and later, will be exempt from Article 35 of the 5018 p.
Public Financial Management and Control Law during the state
of emergency;
2.Invoices, documents, and annexes for the payment of medical
expenses that should be submitted to the Social Security
Institution but cannot be provided due to the effects of
earrhquakes may not be soughr in the invoice audit;
3.The Social Security Institution may postpone overpayment,
improper payment, and penal clause debts arising from the
contract during the state of emergency.
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