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GIRIS
Sosyal medya, bilgisayar ve elektronik haberlesme alt
yapisi sayesinde, diinyay1 ¢evreleyen yapay bir iletisim
atmosferi olarak tanimlanabilmektedir. Sosyal medya,
biitiinciil ve diinyay1 saran bir doku gibi, bir yerden bagka
bir yere, yeni iletisim teknolojileri sayesinde siirekli sesli,
gorlntiilii ve yazili bilgi/veri iletilmesini saglamaktadir.
Bu dogrultuda, gliniimiiz dijital ¢aginin getirisi olarak da
bir hayli yaygin hale gelmis sosyal medya platformlari-
nin, hemen herkesin 6zel hayatlarina iliskin paylasim
yapmalari, fikirlerini ifade etmeleri ve iletisim kurmalari-
na hizmet ettigi soylenebilecektir.

Ne var ki sosyal medyanin insanlara haber saglama, fikir
beyan etme gibi konularda sagladig1 6zgiirliiklerin dogal
bir sonucu olarak, bu 6zgiirliiklerin kotiiye kullanilmast
ve kisilik haklarinin ihlaline sebebiyet vermesi dnemli
sorunlardan biri haline gelmistir. Zira, sosyal medya
iizerinden yapilan ti¢lincii kisilere yonelik paylasimlarda
zaman zaman sinir asilabilmekte ve kisilik haklari ile
ifade ozgiirliigii ve basin hiirriyeti ¢atigmasina sebebiyet
verebilmektedir.

Kisilik haklar1 ile ifade Ozgirligii ve basin hiirriyeti
catismasinda haklar ve oOzgiirliikkler arasi dengenin
saglanmasini temin etmek ve onleyici hukuki korumalar
saglamak adina bagvurulabilecek hukuki yollar ve acila-
bilecek davalar bulunmaktadir. Bu kapsamda, isbu
yazimiz ile dncelikle kisilik hakkinin taniminin yapilmast
ve kisilik hakki ihlali teskil edecek sosyal medya payla-
simlarinin ¢ergevesinin belirlenmesi; bu ¢erceve belirlen-
dikten sonra ise sosyal medya iizerinden yapilan payla-
simlar neticesinde kisilik haklarinin ihlali kapsaminda
bagvurulabilecek hukuki yollar ve agilabilecek davalar
hakkinda genel bir bilgilendirme saglanmasi amaclan-
maktadir.

ABSTRACT

Social media can be defined as an artificial
communication atmosphere that surrounds the world,
thanks to computer and electronic communication
infrastructure. Social media, like a comprehensive and
globally pervasive texture, enables the continuous
transmission  of audio, visual, and  written
information/data from one place to another through new
communication technologies.

In this context, it can be said that social media platforms,
which have become quite widespread as a result of the
digital age of our time, serve everyone in making
personal life-related shares, expressing their opinions,
and communicating. However, as a natural consequence
of the freedoms provided by social media to individuals
in terms of providing news and expressing opinions, the
misuse of these freedoms leads to the violation of
personality rights which has become a significant issue.
Indeed, in shares made towards third parties via social
media, boundaries can sometimes be exceeded, leading
to a conflict between personality rights freedom of
expression, and press freedom.

To ensure the balance between rights and freedoms in the
conflict between personality rights and freedom of
expression and press freedom, and to provide preventive
legal protections, some legal remedies and lawsuits can
be pursued. In this context, with this article, the first step
is to define the right to personality and determine the
framework of social media posts that constitute a
violation of personality rights. After defining this
framework, the aim is to provide a general overview of
the legal remedies and lawsuits that can be pursued in the
case of the violation of personality rights resulting from
social media posts.
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KISILIK HAKKI

A Kisi Kavram, Kisilik Hakki ve Ozellikleri
i.Kisi Kavram

Hukuk kurallarinca haklara ve borglara ehil olma giicii
taninmis varliklar, “kigi” olarak tanimlanmaktadir.
Zaman igerisinde 6zellikle insanlarin toplumsal bir varlik
olmalar1 nedeniyle, insan topluluklarinin olugsmasi, daha
sonralar1 insanlarin toplu halde yerlesik bir diizende
yasamalar1 sonucunda, toplum igerisinde soyut hukuk
kavramlarina ihtiyag duyulmustur. Nitekim bu soyut
hukuk kavramlarindan biri de kisi kavraminin g¢esitlerini
ifade ederken kullandigimiz tiizel kisilik kavramidir.

Bu ¢ercevede, hukuk diizenince kisiler, gergek kisiler ve
tiizel kisiler olmak ftizere iki boliimde incelenmektedir.
Kisilerin toplum ic¢indeki saygmhigimi ve kisiliklerini
Ozgiirce gelistirmesini temin etmek amaci ile kisilige
bagli dokunulmaz, devredilemez ve vazgegilemez haklar
taninmis olup hem gergcek hem de tiizel kisilerin kisilik
haklart 4721 sayili Tiirk Medeni Kanunu’nun (“TMK”)
ve 6098 sayili Tirk Borglar Kanunu’nun (“TBK”) ilgili
maddeleri kapsaminda koruma altindadir.

ii.Kisilik Hakk ve Ozellikleri

T.C. Anayasasi, 4721 sayili Tirk Medeni Kanunu ve
6098 sayili Tiirk Borglar Kanunu c¢ergevesinde, kisilik
hakkina iligskin ¢erceve hiikiimler diizenlenmistir. Kisilik
hakki, kisinin kigiligini olusturan, kendisini insan kilan
maddi ve manevi tim degerlere, 6zel olarak, yasamina,
beden biitiinligiine, sagligina, onuruna, sayginligina,
0zel yasamimin gizliligine, sozline, resmine, adina,
eserine, Ozgiirliigline, bu arada ekonomik serbestligine
iliskin hakkidir. Miras yoluyla intikal etmeyen,
devredilemeyen, haczedilemeyen  kisilik  haklari,
ekonomik deger tasimayan, siireye bagli olmayan,
manevi varlik ve degerleri koruyan mutlak bir hak olarak
kargimiza ¢ikmaktadir.

4721 sayili Tirk Medeni Kanunu’nun 24.maddesi,
“Hukuka aykir1 olarak kisilik hakkina saldirilan kimse,
hakimden, saldirida bulunanlara karst korunmasini
isteyebilir. Kisilik hakki zedelenen kimsenin rizasi, daha
iistiin nitelikte 6zel veya kamusal yarar ya da kanunun
verdigi yetkinin kullanilmasi sebeplerinden biriyle hakli
kilinmadikga, kisilik haklarina yapilan her saldir1 hukuka
aykiridir.” hitkmiinii amirdir.

RIGHT OF PERSONALITY

Concept of Person, Personality Right,and
Characteristics

i.Concept of Person

Entities granted the capacity to have rights and
obligations by legal rules are defined as "persons." Over
time, especially due to the societal nature of individuals
and the formation of human communities, the need for
abstract legal concepts arose, particularly as people
began to live collectively in a settled order. One of these
abstract legal concepts is the concept of legal personality
used when expressing the variations of the concept of a
person .

In this context, individuals are examined in two
categories by the legal system: natural persons and legal
entities. To ensure the respectability of individuals in
society and their free development of personality,
inviolable, non-transferable, and irrevocable rights are
granted to personality. Both the personality rights of
natural and legal persons are protected under the relevant
articles of the Turkish Civil Code ("TCC") and the
Turkish Code of Obligations No. 6098 ("TCO").

ii.Personality Rights and Characteristics

The Turkish Constitution, within the framework of the
Turkish Civil Code No. 4721 and the Turkish Code of
Obligations No. 6098, regulates the framework
provisions related to the right to personality. The right to
personality encompasses all material and spiritual values
that constitute an individual's personality, specifically
related to their life, bodily integrity, health, dignity,
respectability, privacy of personal life, speech, image,
name, work, and freedom . Personality rights that do not
pass through inheritance, are non-transferable, and
cannot be seized emerge as an absolute right protecting
spiritual assets and values that are non-economic, not
subject to a time limit.

Article 24 of the Turkish Civil Code No. 4721 stipulates,
"Anyone whose right to personality is unlawfully
violated may request protection from the judge against
those who attacked. Any attack on the right to personality



MAKALELER / ARTICLES

6098 sayili Tirk Bor¢lar Kanunu’nun 58.maddesi ise,
“Kisilik hakkinin zedelenmesinden zarar géren, ugradig
manevi zarara karsilik manevi tazminat adi altinda bir
miktar para 6denmesini isteyebilir. Hakim, bu tazminatin
O0denmesi yerine, diger bir giderim bigimi kararlastirabilir
veya bu tazminata ekleyebilir; 6zellikle saldiriy1 kinayan
bir karar verebilir ve bu kararin yayimlanmasina
hiikmedebilir.” hiikmii ile kisilik hakkinin zedelenmesi
halinde zarar gorevin basvurabilecegi hukuki yollar
ongormiistiir.

iii. Tiizel Kisiler ve Kisilik Hakki

Tiizel kisilerin kisilik haklarina dair olup olmadig1 ve bu
haklarin ihlal edilip edilmeyecegi, genellikle sorulan
sorular arasinda bulunmaktadir. Bu noktada, tiizel
kisilerin kigilik haklarina iliskin bir degerlendirme
yaparken hak ehliyeti kavrammi ele almak
gerekmektedir.

Tirk Medeni Kanunu'nun 48. maddesi, tiizel kisilerin,
cins, yas, histmlik gibi yaradilis geregi insana ozgil
niteliklere bagli olanlar digindaki biitiin haklara ve
borglara ehil olduklarmi hiikiim altina almistir. Bu
madde, kanun koyucunun kigilik haklar1 g¢ergevesinde
gercek ve tiizel kisi ayrimi yapmadigimi gostermektedir.
Zira, mesleki ve ekonomik degerler, itibar, onur ve
gizlilik gibi manevi niteliklere sahip hususlarin tiizel
kisilere dair olabilecegi de asikardir.

Bu kapsamda Yargitay Hukuk Genel Kurulu’nun
2014/4-213 E. ve 2016/70 K. Sayili ilaminda, "Tiizel
kisinin ekonomik faaliyetini yritiirken kazandigi
saygimlik, onun kigisel degerleri iginde yer alir. Ticari
seref ve haysiyetin ¢ignenmesi, onun ekonomik yasam
icindeki yerini ve durumunu sarsabilir. Tiizel kisinin
kisilik haklarindan olan onur ve sayginligi onun korunan
degerlerinin basinda gelir. Bu sebeple tiizel kisi onur ve
saygmligindan vazgecemeyecegi gibi, bu degerlerini
hukuka ve ahlaka aykiri olarak da siirlayamaz.
Ekonomik itibar da tiizel kiginin seref ve haysiyetinin bir
gorlintiisiidiir. Tizel kisinin ekonomik faaliyetleri de
toplum tarafindan degerlendirilmektedir." hiikiim altina
almmustir.

Buna gore, yasal diizenlemeler ve yerlesik yargitay
igtihatlar1 uyarinca, kisilik haklari ¢ergevesinde gercek ve
tizel  kisi ayrimi  yapmadigini yapilmadig1
anlagilmaktadir.

is unlawful unless justified by the person's consent, a
superior private or public interest, or the exercise of a
statutory authority."

Article 58 of the Turkish Code of Obligations No. 6098
states, "Anyone who suffers damage from the
infringement of the right to personality may request the
payment of a sum of money under the name of moral
compensation for the suffered moral harm. The judge
may decide on another form of remedy instead of paying
this compensation or may add it to this compensation; in
particular, the judge may issue a decision condemning the
attack and order the publication of this decision". This
provision outlines the legal remedies that an injured party
can seek in the event of a violation of the right to
personality.

iii.Legal Entities and Personality Rights

Whether legal entities have personality rights and
whether these rights can be violated are commonly asked
questions. At this point, it is necessary to consider the
concept of legal capacity when evaluating the personality
rights of legal entities.

Article 48 of the Turkish Civil Code states that legal
entities are competent for all rights and obligations,
except those dependent on qualities inherent to humans,
such as gender, age, and kinship. This article indicates
that the legislator does not make a distinction between
natural and legal persons within the framework of
personality rights. Matters related to spiritual qualities
such as professional and economic values, reputation,
honor, and privacy can also be relevant to legal entities.
In this context, in the decision numbered 2014/4-213 and
2016/70 D. by the General Assembly of the Court of
Cassation, it is stated, "The respect earned by a legal
entity in carrying out its economic activities is included
in its values. Violation of commercial honor and dignity
can shake its position and status in economic life. The
honor and dignity, which are personality rights of the
legal entity, are among its protected values. Therefore,
the legal entity cannot abandon its honor and dignity, nor
can it restrict these values unlawfully or against morality.
The economic reputation is also a reflection of the legal
entity's honor and dignity. The economic activities of the
legal entity are evaluated by society."

Accordingly, based on legal regulations and established
jurisprudence, it is understood that there is no distinction
between natural and legal persons within the framework
of personality rights.
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Sosyal Medya Uzerinden Yapilan
Paylasimlar Neticesinde Kisilik
Haklarin ihlali Kapsaminda
Acilabilecek Dava Tiirleri Ve
Basvurulabilecek Hukuki Yollar

Sosyal medya, insanlarin diisiincelerini ifade etme ve
etkilesimde bulunma agisindan oldukga genis bir hareket
alan1 saglasa da defaten belirtmis oldugumuz iizere,
kisilik haklarin1 ihlal eden nitelikte sosyal medya
paylasimlari, bu platformlarin kullanilma sikliginin her
gecen giin artmasindan sebep, bir hayli artmigtir. Bu tiir
saldirilar, kisinin itibari, 6zel yasami veya onurunu
zedeleme amacini tasiyabilmekte; kisilerin  kigisel
bilgilerin izinsiz olarak paylasilmasi veya sizdirilmasi,
siber zorbalik, izinsiz fotograf veya video paylasilmasi,
bir kisiyi hedef alarak, cesitli sosyal medya hesaplart
veya mecralar1 kullanarak itibarin1 zedelemeye yonelik
iftira niteliginde sdylemlerde bulunulmasi, karalanmasi,
gergegi  yansitmayan itibar zedeleyici haberlerin
yapilmasi, hakaret, tehdit, cinsel taciz gibi tahdidi
olmayan sekillerde kargsimiza ¢ikabilmektedir. Bu tiir bir
kisisel hak ihlali, hedef alinan kisinin maddi ve/veya
manevi zararlarina neden olabilmektedir.

Kisisel hakki ihlal edilen kisinin, Tirk Medeni Kanunu,
Tiirk Borglar Kanunu, Internet Ortaminda Yapilan
Yayinlarin Diizenlenmesi ve Bu Yayinlar Yoluyla Islenen
Suclarla Miicadele Edilmesi Hakkinda Kanun ve Tiirk
Ceza Kanunu hiikiimleri gergevesinde basvurabilecegi
hukuki korunma yollar1 ve agilabilecek davalar ve
sikayetler bulunmaktadir. Soyle ki;

A.KORUMA TEDBIiRLERIi

Icerigin  Yayindan Kaldirilmasi ve Erisimin
Engellenmesi Talepleri: Erisimin engellenmesi ve
icerigin yayindan kaldirilmasi, 5651 sayili Kanun
kapsaminda diizenleme alani bulmustur. Mevzuattaki
diizenlemeler uyarinca, sug¢ teskil eden veya hukuka
aykirt kisilik haklarmi ihlal eden paylasimlar agisindan
internet yayimlarina erigimin engellenmesi veya igerigin
kaldirilmasini saglamak miimkiindiir.

Erisimin engellenmesi bir hukuki koruma tedbiri
niteligini haiz olup, yargilamadan &nce ortaya ¢ikmasi
muhtemel zarar1 asgari diizeye indirmeyi, sorusturma
stirecini hizlandirmay1 ve mahkemenin engelleme karari
araciligiyla ihlalin sonlandirilmasina icra edilebilirlik
kazandirmay1 amaglamaktadir.

Mevzuat ve kanun hiikiimleri uyarinca, internette yapilan

Types Of Lawsuits And Legal

Remedies That Can Be Pursued In
The Case Of Violation Of Personality
Rights Through Social Media Posts

While social media provides a broad space for expressing
thoughts and engaging in interactions, as repeatedly
mentioned, social media posts that violate personality rights
have significantly increased due to the growing frequency of
platform usage. Such attacks can aim to damage a person's
reputation, private life, or honor. Personal information being
shared or leaked without consent, cyberbullying,
unauthorized sharing of photos or videos, making
defamatory statements targeting a person using various
social media accounts or platforms, and spreading untrue
reputation-damaging  news, insults, threats, and
non-consensual forms of sexual harassment are examples of
these types of attacks. This kind of personal rights violation
can lead to both material and/or moral damages for the
targeted individual.

Individuals whose personal rights have been violated have
legal protection avenues and lawsuits and complaints that
they can pursue within the framework of the Turkish Civil
Code, Turkish Code of Obligations, Law on the Regulation
of Publications on the Internet, and the Fight Against Crimes
Committed Through These Publications, and provisions of
the Turkish Penal Code. Specifically:

A.PROTECTIVE MEASURES

Requests for Removal of Content and Blocking Access:
Blocking access and removing content have found a
regulatory area under Law No. 5651. Given that blocking
access is a legal protective measure, aiming to minimize
potential harm before litigation, expedite the investigation
process, and give enforceability to the cessation of the
violation through a court-ordered block.

Under legislation and legal provisions, blocking access and
removing content is possible if a crime is committed through
online publications/shares, if there is a public interest if
personal rights are violated, and if the privacy of private life
is breached.

It is essential to emphasize that, with this informative
writing focusing on legal protection avenues in the case of
the violation of personality rights, it is not a requirement for
a crime to be committed against the victim; the aggrieved
party who suffers damage in this way can direct requests for
the removal of content or blocking access, either directly to
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yayinlar/paylagimlar araciligryla sug¢ isleniyorsa, kamu
yarar1 bulunuyorsa, kisilik haklar1 ihlal ediliyorsa ve 6zel
hayatin gizliligi ihlal ediliyorsa, erisimin engellenmesi ve
icerigin yayindan kaldirilmast miimkiin olacaktir.
Onemle belirtmek gerekir ki, isbu bilgilendirme yazimiz
ile kisilik  haklarimin  ihlal  edilmesi  Ozelinde
basvurulabilecek hukuki koruma yollarini ele aldigindan,
magdur olan kisiye karsi bir su¢ islenmesinin sart
olmadiginin; bu yolla zarara ugrayan magdurun igerik ve
yer saglayicisindan igerigin yayindan kaldirilmasini veya
dogrudan Sulh Ceza Hakimligine bagvurmak suretiyle
erisimin engellenmesi ve/veya igerigin kaldirilmasi
talebini yonlendirebileceginin altin1 ¢izmekte fayda
vardir.

Erisimin engellenmesi; i) alan adi (domain name)
iizerinden yapilarak ilgili web sitesinin tamamina
erisimin engellenmesini, ii) Internet Protokol (IP) adresi
engellenmesi ile ilgili web sitelerinin sunucularinin
engellenmesini veya iii) URL engellenmesi olmak iizere
i¢ farkli sekilde hukuka aykir kisilik haklarina aykiri
paylagimin engellenmesi amacina hizmet etmektedir.

Her ne kadar ihlalin sonlandirilmasi icin erisimin
engellenmesi ve/veya igerigin kaldirilmasi kararlar1 kural
olarak kisilik hakkinin ihlaline sebebiyet veren kisim ile
sinirli  olsa da ihlale iliskin icerige engelleme
yapilamamas1 veya bu koruma tedbiri ile ihlalin
onlenememesi hallerinde (zorunluluk teskil ettigi
takdirde) internet sitesinin  tamamina  erisimin
engellenmesi yoniinde kararlar verilebilmektedir.

Kural olarak internet iizerindeki veya sosyal medya
araciligtyla  yapilan  paylagimlarda  bir igerigin
kaldirilmasi ve erisimin engellenmesi talepleri Sulh Ceza
Hakimliklerine yoneltilmekte oldugu gibi, baz1 hallerde
Bilgi Teknoloji ve Iletisim Kurumuna da basvuru
yapilabilmektedir. Alinan erisim engeli veya igerigin
kaldirilmast kararlari, Erisim Saglayicilar1 Birligine
gonderildikten sonra ilgili karar baglayici olup yer ve
erisim saglayicilarma iletilmektedir. Sulh  Ceza
Hakimligi tarafindan  verilen kararlarin  yerine
getirilmemesi halinde ise adli para cezasi 6ngdriilmiistiir.
Ne var ki, internet lizerinden ve sosyal medya araciligi ile
yapilan paylasimlarin kisilik hakki ihlaline sebebiyet
verdigi durumlarda alinan bu kararlarin baglayiciligt
noktasinda HTTPS protokoliine (“Secure Hyper Text
Transfer Protocol”, “Gilivenli Metin Aktarma Protokoli”
olarak da bilinmektedir) tabi internet siteleri veya sosyal
medya platformlarinda uygulanabilirligi istisnai bir
durum teskil etmekte olup, isbu yazimizin devaminda
detayl1 bilgi verilmektedir.

Tim bunlara ek olarak belirtmek gerekir ki, hukuka

the Peace Criminal Judge or through the content and service
provider.

Blocking access can be implemented in three different ways:
1) blocking access to the entire website via domain name, ii)
blocking servers of websites related to Internet Protocol (IP)
addresses, or iii) URL blocking, all serving the purpose of
preventing the sharing that violates unlawful personality
rights.

Although decisions to block access and/or remove content
are generally limited to the part causing the violation of
personality rights, in cases where the content cannot be
blocked or the violation cannot be prevented by this
protective measure (whenever necessary), decisions can be
made to block access to the entire website.

Generally, requests for the removal of content and blocking
access to online or social media shares are directed to Peace
Criminal Judges. However, in some cases, applications can
also be made to the Information Technologies and
Communication Authority. Decisions on access restriction
or content removal, once sent to the Access Providers
Union, become binding and are communicated to location
and access providers. Failure to comply with decisions made
by Peace Criminal Judges may result in a judicial fine.
However, it should be noted that the applicability of these
decisions on websites or social media platforms subject to
the HTTPS protocol ("Secure Hyper Text Transfer
Protocol") is an exceptional case, and detailed information
on this is provided later in this article.

In addition, if an act violating personal rights unlawfully
constitutes a crime within the scope of Law No. 5237
Turkish Penal Code ("TPC"), the right to file a complaint
and initiate a criminal investigation is reserved. In such a
case, since decisions to block access and remove content
have the nature of a protective measure, the continuation or
termination of the implementation of these decisions will
depend on the result of the criminal investigation. If a
decision is made at the end of the investigation that there is
no place for prosecution, the relevant decisions will
automatically become void. On the other hand, in case of a
decision to initiate a public lawsuit and proceed to the
prosecution stage at the end of the investigation, it should be
emphasized that if an acquittal decision is made at the end of
the trial, these decisions will also be null and void.
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aykari kisilik hakkini ihlal eder nitelikte fiilin 5237 sayili
Tirk Ceza Kanunu (“TCK”) kapsaminda sug teskil
etmesi  halinde, sikdyette bulunma ve ceza
sorusturmasinin agilmasi adina sikdyette bulunma hakki
saklidir. Bdyle bir durumda, erisimin engellenmesi ve
icerigin yayindan kaldirilmasi kararlarinin - koruma
tedbiri niteligini haiz olmasindan da sebep, bu kararlarin
uygulanmasinin devam ettirilmesi veya sona erdirilmesi
ceza sorusturmasinin sonucuna bagli olacak olup
sorusturma sonucunda kovusturmaya yer olmadigi
yoniinde karar verilmesi halinde ilgili kararlar
kendiliginden hiikiimsiiz kalacaktir. Ote yandan
sorusturma sonucunda kamu davasi ikamesine karar
verilmesi ve kovusturma evresine gecilmesi halinde
yargilama sonunda beraat karar1 verilmesi durumunda da
bu kararlarin hiikiimsiiz kalacaginin altin1 ¢izmekte fayda
vardir.

B.TESPIT, SALDIRIYA SON VERME VE ONLEME
DAVALARI

1)Saldiriya Son Verme/Durdurma Davasi:

TMK Madde 25 cercevesinde kisilik haklarina saldiri
sebebiyle meydana gelen hukuka aykirili§i ortadan
kaldirmaya yonelik saldirinin  sona erdirilmesini
amacglayan bir eda davasidir. lgili kanun hiikmii
cercevesinde kisisel hakki ihlal edilen kisi hakimden
saldir1 tehlikesinin 6nlenmesini, siirmekte olan saldirtya
son verilmesini, sona ermis olsa bile etkileri devam eden
saldirinin hukuka aykiriligiin tespitini isteyebilir. Yine
bunlarla birlikte, diizeltmenin veya kararin {giincii
kisilere bildirilmesi ya da yayimlanmasi isteminde de
bulunabilir.

Isbu davanin ikame edilebilmesi, kisilik haklarina
aykirilik teskil eden fiilin hukuka aykiri olmast, saldirinin
baglamis ve devam ediyor olmasi sartlarinin
mevcudiyetine baglidir. Ger¢ekten doktrinde, durdurma
davasinin agilabilmesi i¢in siirmekte olan hukuka aykiri
bir saldirinin varliginin yant sira, durdurmanin miimkiin
olmasinin da sart oldugu belirtilmektedir .Uygulamada
genellikle kisinin serefine, haysiyetine, onuruna, mesleki
ve ticari degerlerine ve 6zel hayatinin ihlaline yonelik
saldirilara kars1 bu davaya basvurulmaktadir. Ek olarak
belirtmek gerekir ki, saldiriya son verme davasinda,
kisilik hakkini ihlal eden kisinin kusurunun bulunmasi
veya hakki ihlal edilen kisinin bir zarara ugramis olmast
sart1 aranmamaktadir. Dolayistyla, kisilik hakkina kars
yapilan saldirinin sona ermesi durumunda veya saldirinin
gerceklesme ihtimali oldugu durumda bu dava ikame
edilemeyecektir.

Sosyal

medyada yapilan paylasimlarin  mahiyeti

B.DETERMINATION, TERMINATION,
AND PREVENTION LAWSUITS

1)Termination/Stopping Lawsuit:

A legal action aiming to eliminate the unlawfulness arising
from an attack on personality rights, within the framework
of Article 25 of the Turkish Civil Code. According to the
relevant legal provision, the person whose personal rights
have been violated can request from the court the prevention
of the threat of the attack, cessation of the ongoing attack, or
determination of the unlawfulness of the attack, even if it
has already ended but its effects continue. Additionally, they
can request the correction or the notification and publication
of the decision to third parties.

For the initiation of this lawsuit, it is required that the act
violating personality rights is unlawful, and the attack has
started and is continuing. Indeed, in legal doctrine, it is
emphasized that, for the cessation lawsuit to be initiated, the
presence of an ongoing unlawful attack and the possibility
of cessation are necessary . In practice, this type of lawsuit
is generally used against attacks on a person's honor, dignity,
reputation, professional and commercial values, and the
violation of private life. It should also be noted that there is
no requirement for the person violating personality rights to
be at fault or for the injured party to have suffered harm in
the cessation lawsuit. Therefore, if the attack on personality
rights has ceased or is likely to occur, this lawsuit cannot be
filed.

When evaluating the nature of social media posts, it is
appropriate to assess whether the sharing has ended at the
time it was made or if it continues. For instance, a live
broadcast on Instagram where someone makes statements
about another person that violate their personality rights
might be considered an act that ends at the time it is made.
On the other hand, a post shared on Instagram or a tweet on
Twitter can be seen as continuously displayed in front of
everyone, causing tangible consequences in the material
world. Similarly, if someone's trade secrets are gradually
disclosed in a series of tweets on Twitter, it could be
considered an ongoing attack. Therefore, evaluating the
specific circumstances of the case is crucial.

In this case, as a condition for the continuation of an unjust
attack on personality rights, examples can be given, such as
the use of a person's photograph without their consent.
Within this framework, it can be stated that this lawsuit aims
to terminate the ongoing violation of the law and prevent
more severe consequences, such as material and moral
compensation. Therefore, it can be said that this lawsuit
serves the function of eliminating the source of the attack on
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degerlendirildiginde ise yapilan paylasimin yapildig
anda sona erip ermemesi, devam eden saldir1 niteligini
tastylp tasimadigina gore bir degerlendirme yapilmasi
uygun olacaktir. Zira, Instagram iizerinden yapilan bir
canli yaymda bir kimsenin baska bir kisi hakkinda
sOyledikleri neticesinde kisilik hakkini ihlal etmesi
halinde bu saldirinin yapildig1 anda sona eren bir fiil
oldugu ve devam eder niteligi tasimadig1 sdylenebilecek
iken; Instagram iizerinden paylasilan bir gonderi
iizerinden veya Twitter’da atilan bir tweet neticesinde bu
paylagimlarin devamli herkesin g6zii 6niinde sergilendigi
ve maddi aleme iligkin sonuglar dogurdugu yorumunun
yapilabilecegi kanaatindeyiz. Ayni1 sekilde Ornegin
Twitter tlizerinden bir seri halinde bir kisinin ticari
sirlarinin  agiklanmaya baglanmis olmasi halinde de
devam eden bir saldiridan s6z edilebilecektir. Bundan
sebep, somut olayin kosullarinin degerlendirilmesi bir
hayli 6nem teskil etmektedir.

Bu davada haksiz bir saldirinin devam etmesi kosuluyla
kisilik haklarina yonelik olarak yapilmasi kosuluna 6rnek
olarak bir kisinin rizasi olmadan bir fotografinin
kullanilmas1  gibi  durumlar  verilebilecektir. Bu
cergevede, isbu davanin devam eden hukuka aykirilik
halinin sona erdirmek ve daha agir sonuglari (maddi ve
manevi tazminat gibi) 6nlemek amacglara hizmet ettigi
sOylenebilecektir. Dolayisiyla bu davanin bir tazmin
islevi degil; kisilik hakkina yapilan saldirinin kaynagin
bertaraf etme islevi goren bir engelleme amact
bulundugu sdylenebilecektir.

Yine Onemle alti1 ¢izmek gerekir ki, durdurma
davasmin ikame edilebilmesi i¢in, 6100 sayili Hukuk
Muhakemeleri Kanunu uyarinca dava sart1 olan hukuki
yararin mevcudiyeti bir hayli énem teskil etmektedir.
Zira, Yargitay Hukuk Genel Kurulu’nun 13.01.1988
tarihli ~ 1987/4-405, 1998/47  sayili  kararinda,
“Animsamasinda yarar bulunmayan olaylarin, giindeme
getirilmesinde kural olarak genel yarar bulunmaz.”
seklinde hiikiim kurulmustur.

Tim bunlarin yaninda belirtmek gerekir ki, hakk: ihlal
edilen kisinin maddi ve manevi tazminat istemleri ile
hukuka aykir1 saldir1 dolayisiyla elde edilmis olan
kazancin vekaletsiz ig gdrme hiikiimlerine gore kendisine
verilmesine iligskin istemde bulunma hakki saklidir.
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personality rights rather than having a compensation
function.

It is also crucial to emphasize that, for the initiation of the
cessation lawsuit, the existence of legal interest, which is
a legal requirement according to the Turkish Civil
Procedure Code No. 6100, is of great importance. In this
regard, a decision of the General Assembly of the Civil
Chambers of the Court of Cassation dated 13.01.1988,
numbered 1987/4-405, 1998/47, states, "Events that do
not have a benefit in memory generally do not have a
general benefit when brought up."

In addition to all this, it should be noted that the right to
claim material and moral compensation from the person
whose rights are violated and the right to request the
gains obtained through the illegal attack to be given to
them according to the principles of unauthorized
representation are reserved.

2)Prevention Lawsuit:

Another lawsuit envisaged in Article 25 of the Turkish
Civil Code is the prevention lawsuit. According to this, if
there is a danger that an attack on personality rights has
not yet occurred but is likely to occur, a lawsuit will be
filed to prevent the attack. Similar to the cessation
lawsuit, neither the fault of the person violating the right
nor the danger of the person whose right will be violated
suffering harm is required.

3)Determination Lawsuit:

This lawsuit, regulated within the scope of Article 25 of
the Turkish Civil Code, is a special aspect of the general
determination lawsuit for the determination of
unlawfulness in case of violation of personality rights.
The determination lawsuit for unlawfulness is subject to
the condition that the attack has ended but its effects
continue. With this lawsuit, the person whose personality
rights are violated can also request from the court the
notification and publication of unlawfulness to third
parties.
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2)Onleme Davasi:

TMK Madde 25’te Ongoriilen bir diger dava onleme
davasidir. Buna gore; kisilik hakkina saldirinin heniiz
meydana gelmedigi ve fakat gelmesi yoniinde ciddi
boyutta tehlike bulundugu takdirde saldiriya mani olmak
adina acilacak bir davadir. Durdurma davasi ile benzer
sekilde bir kimsenin kisilik hakkini ihlal eden kisinin
kusuru aranmadig1 gibi hakki ihlal edilecek kiginin zarara
ugrama tehlikesi de aranmamaktadir.

3)Tespit Davasi:

Yine TMK 25.madde kapsaminda diizenleme alan1 bulan
isbu dava, kigilik hakkinin ihlal edilmesi durumunda
hukuka aykiriligin tespiti adina genel tespit davasimin
6zel bir goriinimiidiir. Hukuka aykiriligin tespiti davast,
saldirinin bitmig fakat etkilerinin devam etmesi sartlarina
baghidir. Bu dava ile kisilik hakki saldiriya ugrayan kisi
aynit zamanda mahkemeden hukuka aykiriligin {igiincii
kisilere bildirilmesini ve yayinlanmasini da talep etme
hakkina sahiptir.

C.TAZMIiNAT DAVALARI

Kisilik haklarina saldirt olmasi1 durumunda ise, saldirinin
durdurulmasini, dnlenmesini ve tespiti gibi taleplerin
yani sira saldiri neticesinde meydana gelen zararlarin
tazmini, TMK ve TBK hiikiimleri ¢er¢evesinde miimkiin
kilinmistir. Bu kapsamda kisilik haklari ihlal edilen kisi,
maddi ve/veya manevi zararlarmin tazminat yoluyla
telafi etme amaci ile kendi yerlesim yeri veya davalinin
yerlesim yeri mahkemesinde dava agma hakkina sahiptir.
Soyle ki;

1)Maddi Tazminat Davasi:

Sosyal medya platformlarindaki  hukuka aykir
paylagimlar nedeniyle kisilik hakki ihlal edilen kisinin bu
saldiridan dolayr maddi bir zarara ugramasi, saldir ile
maddi zarar arasinda illiyet bagi bulunmasi ve saldirida
bulunan kiginin kusurlu olmasit (veya kusursuz
sorumluluk hallerinin mevcut olmasi) sarti ile ikame
edilebilen bir eda davasidir. Maddi zarara, genellikle kar
kaybi veya yoksun kalinan kar olarak rastlanilmaktadir.

Maddi tazminat davasinin haksiz fiilden kaynaklandigi
durumlarda 1 yillik, sdzlesmesel iligkiden kaynaklandigi
durumda kural olarak 10 yillik zamanasimina tabi
oldugunun belirtilmesinde fayda vardir.
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C.COMPENSATION CASES

In the event of an attack on personal rights, in addition to
requests such as stopping, preventing and determining
the attack, compensation for the damages incurred as a
result of the attack is made possible within the framework
of the provisions of the TCC and the TCO. In this context,
the person whose personal rights are violated has the
right to file a lawsuit in the court of his/her domicile or
the defendant's domicile in order to compensate for
material and/or moral damages through compensation. In
other words;

1)Material Compensation Case:

It is an action of action that can be substituted provided
that the person whose personal rights are violated due to
unlawful posts on social media platforms suffers a
material damage due to this attack, there is a causal link
between the attack and the material damage, and the
person who is attacked is at fault (or there are cases of
strict liability). Material damage is generally referred to
as loss of profit or deprived profit.

It is useful to note that the action for pecuniary damages
is subject to a statute of limitations of 1 year in cases
where it is caused by tort and 10 years in cases where it is
caused by a contractual relationship.

2)Moral Compensation Lawsuit:

The lawsuit for moral damages, which is regulated by
Article 25 of the TCC and Article 58 of the TCO, is an
action of action that gives the right to claim
compensation to ensure the elimination of deep sorrow,
grief, grief, and anguish experienced as a result of the
attack against the personal rights of the person. It is worth
noting that, except for the provisions of the
aforementioned law, the moral compensation rights that
can be claimed in the specially regulated moral
compensation claim are reserved.

Article 58 of the TCO reads as follows: "The person who
has suffered damage to his/her right of personality may
request the payment of a sum of money under the name of
moral compensation for the moral damage suffered.
Instead of payment of this compensation, the judge may
decide on another form of compensation or add it to this
compensation; in particular, he may issue a decision
condemning the attack and may order the publication of
this decision."”

Within this framework, for persons whose personal rights
are violated through posts made on social media



MAKALELER / ARTICLES

2)Manevi Tazminat Davasi:

TMK Madde 25 ve TBK Madde 58 uyarinca diizenleme
alan1 bulan manevi tazminat davasi, kisinin kisilik
haklarina karsi yapilan saldirt sonucunda yasadigi derin
iiziintii, elem, keder ve 1stirabin giderilmesini saglamak
adma tazminat talep etme hakki veren bir eda davasidir.
S6z konusu kanun hiikiimleri haricinde 06zel olarak
diizenlenen manevi tazminat talebinde bulunulabilecek
manevi tazminat haklarinin sakli oldugunu belirtmekte
fayda vardir.

TBK Madde 58, “Kisilik hakkinin zedelenmesinden zarar
goren, ugradigr manevi zarara karsilik manevi tazminat
adi altinda bir miktar para o&denmesini isteyebilir.
Hakim, bu tazminatin 6denmesi yerine, diger bir giderim
bi¢imi kararlagtirabilir veya bu tazminata ekleyebilir;
ozellikle saldiriyr kinayan bir karar verebilir ve bu

kararmm  yayimlanmasina  hiikmedebilir.”  hiikmiinii
amirdir.
Bu g¢ercevede, kisilik haklari  sosyal medya

platformlarinda yapilan paylasimlar araciligiyla ihlal
edilen kisilerin manevi tazminat davasi agabilmesi igin;
kisilik hakkina hukuka aykir bir saldir1 gerceklesmesi,
bu saldir1 nedeniyle manevi bir zarar dogmasi, zarar ile
hukuka aykir1 saldirt arasinda illiyet bagi bulunmasi,
kisisel hakki ihlal eden kisinin kusurunun (veya kusursuz
sorumluluk hallerinin) mevcudiyeti gerekmektedir.

Onemle belirtmek gerekir ki, hakimin takdir yetkisinin
bir hayli genis oldugu bu dava tiirlinde, hakimin para
yerine veya talep edilen para ile bagka bir tazminat tiiriine
hitkmetmesi de miimkiindiir.

D.VEKALETSIZ iS GORMEDEN
KAYNAKLANAN DAVALAR

TMK Madde 25 uyarinca, kisilik hakki ihlal edilen kisi,
maddi ve manevi tazminat istemlerinin yan1 sira; hukuka
aykir1 saldir1 dolayisiyla, saldirida bulunan kisinin bu
sebeple elde ettigi kazanci vekaletsiz is gorme
hiikiimlerine goére kendisine verilmesine iligkin istemde
bulunma hakkini haizdir.

Bu cgergevede haksiz kazang elde ettigi ileri siriilecek
saldirida bulunana karsi agilacak davalarda, TBK’da
diizenlenen vekaletsiz iy gorme hiikiimleri tatbik
edilecektir. Bu kapsamda TBK Madde 530’da diizenleme
alan1  bulunan vekaletsiz i gorme hiikiimleri
uygulanmaktadir.

12

platforms to file a lawsuit for non-pecuniary damages; an
unlawful attack on the right of personality must occur, a
moral damage must arise due to this attack, there must be
a causal link between the damage and the unlawful
attack, and the fault (or strict liability) of the person who
violates the personal right must be present.

It is important to note that in this type of case, where the
discretionary power of the judge is quite wide, it is also
possible for the judge to award another type of
compensation instead of money or with the requested
money.

D.CASES ARISING FROM
REPRESENTATION

UNAUTHORIZED

According to Article 25 of the Turkish Civil Code, a
person whose personality rights have been violated has
the right to claim material and moral compensation. In
addition, in cases of unlawful attack, the aggrieved
person is entitled to make a claim based on the provisions
of unauthorized representation, concerning the gains
obtained by the attacker due to the unlawful assault.

In this context, in lawsuits filed against the assailant
alleging unjust enrichment, the provisions of
unauthorized representation stipulated in the Turkish
Code of Obligations (TCO) will be applied. Within this
framework, the provisions of unauthorized representation
covered by Article 530 of the TCO are implemented.

Article 530 of the TCO states, "The principal is entitled to
the benefits arising from the work, even if not done for
his benefit; however, to the extent of the enrichment, he is
obliged to pay the expenses of the worker and relieve him
of the debts he has incurred."

The reference to the Turkish Code of Obligations in the
Turkish Civil Code, granting the right to file a lawsuit
under the provisions of unauthorized representation to a
person whose personality rights have been violated,
serves the purpose of preventing unjust enrichment using
unlawful attacks on the inalienable and irrevocable rights
known as personality rights.

3. HTTPS PROTOCOL and ENFORCEABILITY OF
DECISIONS REGARDING VIOLATIONS OF
PERSONAL RIGHTS THROUGH SOCIAL MEDIA

HTTP, which stands for "Secure Hyper Text Transfer
Protocol," is a communication protocol that defines the
rules for data transfer between clients and servers on the

internet, involving the encryption of connections
established with text. "HTTPS," on the other hand, is a
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TBK Madde 530, “Is sahibi, kendi menfaatine
yapilmamis olsa bile, i gormeden dogan faydalari
edinme hakkina sahiptir; ancak zenginlestigi olgiide, is
gorenin masraflarin1 6demek ve giristigi borglardan onu
kurtarmakla yiikiimlidiir.” hitkmiinti amirdir.

TMK’da TBK’ya yapilan atif ile kisilik hakki ihlal edilen
kimseye vekaletsiz i gorme hiikiimleri cergevesinde
dava acma hakkiin bahsedilmesi; devredilemez ve
vazgecilemez haklardan olan kisilik haklarina hukuka
aykir1 saldirida bulunmak suretiyle haksiz kazang elde
edilmesinin Oniine gecilmesi amacina hizmet etmektedir.

3.HTTPS PROTOKOLU ve SOSYAL MEDYA
UZERINDEN YAPILAN PAYLASIMLARIN
KiSiLiK HAKKI iHLALINE YONELIK
KARARLARIN iCRA EDILEBILIiRLIiGI

HTTP (“Secure Hyper Text Transfer Protocol”, “Giivenli
Metin Aktarma Protokolii” olarak da bilinmektedir),
internet ortaminda istemci ile sunucular arasindaki veri
aktarim kurallarmi belirleyen iletisim protokoliidiir ve

metinlerle kurulan baglantilarin sifrelenmesini ifade eder.

“HTTPS” ise Giivenli Soket Katmam1 (SSL)
protokoliiniin eklenmesi ile daha giivenli hale getirilen
bir protokol tiiriidiir. HTTPS protokoliinde giivenlik 6n
planda yer aldigindan bu protokoliin sagladig: gilivenlik
dolayisiyla sosyal medya siteleri HTTPS protokoliinii
kullanarak bilgi giivenliklerini garanti altina almayi
amaclamaktadirlar.

5651 Sayili kanunun 9. maddesi: “Internet ortaminda
yapilan yaym igerigi nedeniyle kisilik haklarinin ihlal
edildigini iddia eden gercek ve tiizel kisiler ile kurum ve
kuruluslar, igerik saglayicisina, buna ulasamamasi
halinde yer saglayicisina basvurarak uyarit yontemi ile
icerigin yayindan ¢ikarilmasint isteyebilecegi gibi
dogrudan sulh ceza hakimine bagvurarak igerigin
cikarilmasin1  ve/veya erisimin engellenmesini de
isteyebilir.” seklinde olup ayni maddenin 3. fikrasi ise
“Internet ortaminda yapilan yaym icerigi nedeniyle
kisilik haklar1 ihlal edilenlerin talepleri dogrultusunda
hakim bu maddede belirtilen kapsamda igerigin
cikarilmasina ve/veya erisimin engellenmesine karar
verebilir.” seklindedir. Tlgili yasal diizenlemeler uyarinca,
sosyal medya platformlar1 {izerinden gerceklestirilen
kisilik hakk: ihlalinin giderilmesi dogrudan Sulh Ceza
Hakimligi’ne yapilacak bagvuru ile de talep
edilebilmekte olup, Sulh Ceza Hakimligi tarafindan;
ihlali olusturan icerige karsin ‘igerigin ¢ikarilmasi
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type of protocol made more secure by the addition of the
Secure Socket Layer (SSL) protocol. Due to the emphasis
on security in the HTTPS protocol, social media sites aim
to secure their information by using the HTTPS protocol.

Article 9 of Law No. 5651 states: "Natural and legal
persons, as well as institutions and organizations,
claiming that personality rights are violated due to the
content published on the internet, may request the
removal of the content through a warning to the content
provider or, if this is not possible, to the hosting provider.
They can also directly apply to the peace criminal judge,
demanding the removal and/or blocking of access to the
content." The third paragraph of the same article states:
"In line with the requests of those whose personality
rights are violated due to the content published on the
internet, the judge may decide to remove the content
and/or block access within the scope specified in this
article.”

According to the relevant legal regulations, the remedy
for the violation of personality rights through social
media platforms can be requested directly from the Peace
Criminal Judgeship by application. The Peace Criminal
Judgeship may decide to remedy the violation by
ordering the removal of the content and/or blocking
access to the content that constitutes the violation. The
use of the HTTPS protocol by a social media platform
does not have any impact on the decision to be made by
the Peace Criminal Judgeship.

The implementation of the access blocking decision is
coordinated by the Access Providers Union (APU). The
"APU" was established to coordinate the implementation
of decisions to remove and/or block access to content
issued under Article 6/A of Law No. 5651, excluding the
provisions of Articles 8 and 8/A of the same Law. Sharing
that violates personal rights made through access
providers are implemented by the Access Providers
Union based on the access blocking decision issued by
the Peace Criminal Judgeship and the request forwarded
to the union. The ESB is required to transmit
access-blocking decisions taken by the legislation to
access providers. However, due to technical limitations
of the systems used by access providers, access can only
be blocked for content shared on the internet via the
'HTTP' protocol. Access blocking procedures cannot be
applied to internet sites with URLs that have the 'HTTPS'
protocol, which is known as a communication protocol
that ensures the secure transmission of data.

The method that can be applied and effective in practice
is to notify the access provider where the violation
occurred by submitting a written petition regarding the
access blocking decision issued by the Peace Criminal
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ve/veya erisimin engellenmesi’ yontemi ile ihlalin
giderilmesi yoniinde karar verilecegi hiikiim altina
alimmaktadir. Sosyal medya platformunun HTTPS
protokoliine tabi olmasinin, Sulh Ceza Hakimligi
tarafindan verilecek karar noktasinda herhangi bir etkisi
bulunmamaktadir.  Sulh  Ceza  Hakimligi, talep
edenin/basvuranin talebini yasal olarak degerlendirmeli
ve kaldirilmas: talep edilen icerik bakimindan hiikiim
tesis etmelidir.

Erisimin engellenmesi kararinin uygulanmasi ise Erisim
Saglayicilar1  Birligi “ESB” tarafindan koordine
edilmektedir. “ESB”, 5651 sayili Kanun’un 6/A maddesi
uyarinca aynt Kanunun 8 ve 8/A maddeleri kapsami
disinda verilmis olan tiim icerigin ¢ikarilmasi ve/veya
erisimin engellenmesi kararlarinin  uygulanmasinda
koordinasyonu saglamak iizere kurulmustur. Erisim
saglayicilar iizerinden yapilan ve kisilik hakkini ihlal
eden paylasimlar; Sulh Ceza Hakimligi’nin verdigi
erisimin engellenmesi karari, birlige iletilen talep sonucu
Erisim Saglayicilart Birligi tarafindan uygulanmaktadir.
ESB, mevzuata uygun olarak alinan erisim engelleme
kararlarint erisim saglayicilara iletmesi gerekmektedir.
Ne var ki, erisim saglayicilarin kullandig1 sistemlerin
teknik sinirlamalart nedeniyle, sadece '"HTTP' protokolii
iizerinden internet iizerinde paylasilan igeriklere erisim
engellenebilmektedir. Iletisim protokolii olarak bilinen
ve verilerin giivenli bir sekilde iletilmesini saglayan
'HTTPS' protokoliine sahip internet sitelerinin URL

adreslerine ise erigim engelleme islemi
gergeklestirilememektedir.
Uygulamada bagvurulabilecek ve etkili olabilecek

yontem ise Sulh Ceza Hakimligi tarafindan verilen
erisimin engellemesi yoniindeki kararin yazili dilekge ile
ihlalin gerceklestirildigi erisim saglayicisina bildirilerek,
mahkeme  kararmin yerine getirilmesinin  talep
edilmesidir. Fakat erisimin engellenmesi kararim
uygulamak erigim saglayicinin inisiyatifine kalmis bir
durumdur. Tartisilmas: gereken ve asil problemi
olusturan nokta ise Kanun uyarinca sulh ceza hakimligi
tarafindan verilmis bir karar s6z konusu oldugunda,
icerik saglayicilarin takdir yetkisi ortadan kalkmasi
gerekirken maalesef uygulamada mahkeme kararlarina
uyulmadigi ve mahkeme kararina ragmen erisim
engelleme isleminin yerine getirilmedigi siklikla
gorlilmektedir. Erisim saglayicilarinin = Sulh  Ceza
Hakimliginin kararlarina uymamasindaki en biiylk
etkenlerden birisi, kararin uygulanmamasi durumunda
Kanunda caydiriciliga dair bir diizenlemenin yer
almamasidir. Soyle ki; Tiirk Ceza Kanunu ve 5651 sayili
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Judgeship and requesting the implementation of the
court's decision. However, the implementation of the
access blocking decision is left to the discretion of the
access provider. The crucial and problematic point that
needs to be discussed is that when a decision is made by
the peace criminal judgeship according to the law, the
discretion of content providers should be eliminated.
Unfortunately, in practice, it is frequently observed that
court decisions are not adhered to, and despite court
orders, access-blocking processes are not carried out.
One of the major factors contributing to access providers
not complying with decisions of the Peace Criminal
Judgeship is the absence of a provision in the law
regarding deterrence in case the decision is not
implemented. Specifically, the Turkish Penal Code and
Law No. 5651 do not foresee any sanctions if access is
not blocked. This lack of sanctions in the law can be
considered a deficiency or insufficiency in practice, and
there may be a need to strengthen legal regulations.

Additionally, one of the problems created by the
non-implementation of the court's decision is that it
constitutes a violation of Article 138 of the Constitution.
It is stated in Article 138, "The legislative, executive, and
administrative authorities shall comply with judicial
decisions; these authorities and the administration shall
not alter them in any way and shall not delay their
implementation."  Despite  this  provision, the
non-implementation of court decisions contradicts the
principle of the rule of law and the Constitution.

Due to these reasons, it is believed that the lack of
possibility to ensure access blocking in practice for
access providers subject to the HTTPS Protocol, and the
absence of a criminal sanction in the law, act as obstacles
to the deterrence in practice.
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Yasa'da, erisimin engellenmemesi durumunda bir
yaptirim Ongoriilmemektedir. Bu, uygulama eksikligi
veya yetersizligi olarak kabul edilebilir ve yasal
diizenlemelerin  giiclendirilmesi  gerekebilir. Ayrica,
mahkemenin verdigi kararin uygulanmamasini yarattigi
diger sorunlardan birisi ise Anayasa madde 138’e
aykirilik teskil etmektedir. “Yasama ve yiiriitme organlari
ile idare, mahkeme kararlarina uymak zorundadir; bu
organlar ve idare, mahkeme kararlarini higbir suretle

degistiremez ve bunlarin  yerine  getirilmesini
geciktiremez.” hiitkmiinde mahkeme kararlarina uyma
zorunluluguna deginilmisti. Bu  hiikkme ragmen

mahkemenin verdigi kararlarin uygulanmamasi hukuk
devleti ilkesine ve Anayasa’ya aykirilik teskil etmektedir.
Bu sebeplerden miitevellit uygulamada erisimin
engellenmesinin saglanmast HTTPS Protokol’iine tabi
erisim saglayicilar bakimindan pek miimkiin olmamakla
beraber kanunda cezai bir yaptirimin yer almamasinin
uygulamada caydiriciligin 6niinde bir engel olarak yer
aldig1 kanaatindeyiz.

SONUC

Icinde bulundugumuz teknoloji ¢ag1 nedeniyle hemen
herkesin hayatin olagan akisi ¢er¢evesinde yogun sekilde
kullandig1 sosyal medya platformlarindan yapilan
paylagimlar ile kisilik haklarinin korunmasi arasindaki
sinirin ~~ olduk¢ca  hassas  bir dengede oldugu
sylenebilecektir. Isbu bilgilendirme yazimiz ile soz
konusu ihlallerin 6nlenmesi, sonlandirilmasi ve/veya
herhangi bir ihlalin yapilmasindan kaynakli dogan maddi
ve manevi zararin tazmini i¢in yasal diizenlemeler ve
koruyucu mekanizmalar agiklanmuistir.
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CONCLUSION

Due to the current technological age, it can be said that
the boundary between the protection of personality rights
and posts made on social media platforms, which almost
everyone intensively uses in the normal course of life, is
in a very delicate balance. With this informative writing,
legal regulations and protective mechanisms for
preventing, terminating, and compensating for material
and moral damages arising from any violations have been
explained.

Legal avenues that can be pursued in the event of posts
made through access providers violating personality
rights have been provided. As mentioned in our writing,
in the event of posts violating personality rights falling
under the scope of freedom of expression, legal avenues
can be pursued for prevention, termination, and
determination, and judgments can be made for the
collection of material and moral damages. However, it
should be noted that in terms of removing posts causing
the violation, it is a frequently encountered situation in
practice that the HTTPS protocol, which many social
media platforms are subject to, can be ineffective.

In conclusion, while protecting freedom of expression,
the balance between rights and freedoms is subject to a
very sensitive limit to prevent damage to individuals'
honor and reputation. This article has addressed the
violations that may occur as a result of crossing this limit
and what legal avenues can be pursued or what problems
may arise in practice.

This article aims to be an informative source regarding
personal rights violations on social media and the legal
avenues that can be pursued against them. Since legal
matters are sensitive and variable, a professional
evaluation is required based on the specific
characteristics of each case. Therefore, it should be
emphasized that the information provided in this
informative writing is for general informational purposes
and does not substitute for legal advice.
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GIRIiS

Sermaye Piyasast Kurulu, halkin ekonomik olarak
kendini giiclendirebilmesi icin, iktisadi kalkinmaya
katilabilmesini; bunlari saglamanin yani sira sermaye
piyasasmmin  giivenli ve seffaf bir dilizlemde
temellenmesini saglamak amagli kurulmustur. Bu Kurul
sayesinde yatirimcilarin  haklarim1  ve avantajlarim
koruyabilmek miimkiin olmustur. Sermaye Piyasasi
Kurulu; sermaye piyasalarinin ve kurumlarmin isleyis
kurallarint  belirleme yetkisini, fon kullanimindan
olabilecek en iyi sekilde yararlanilmasini, yatirimeilarin
hak ve avantajlarin1 koruma ve piyasalarin etkin bir
bicimde isleyisini siirdiirmesini saglama yetkisini haizdir.
6362 sayili Sermaye Piyasasi Kanunu cercevesinde
gorevleri belirlenmektedir.

Halka arz, sirketlerin ~ biiylime hedeflerini
gerceklestirmelerini saglarken ayni zamanda yatirimcilar
icin de bir firsat sunar. Yatirnmcilarin saglamis oldugu
kaynak ile hem sirketler biiylime saglarken hem de
yatirimcilar girketin gelecekte elde edecegi kardan
yararlanabilir. Halka arz edilen sirketlerin hisseleri,
borsada islem gordiigii i¢in yatirimeilar, hisse senetlerini
kolayca alip satabilirler.

18 Mayis 2023 tarihinde Resmi Gazete’de yayinlanmig
olan “Paylar1 Girisim Sermayesi Pazarinda Islem
Gorecek Ortakliklara iliskin Esaslar Tebligi”nin amacr;
halka a¢ik olmayan ortakliklarin Girisim Sermayesi
Pazarin da islem gormek iizere sermaye artirimi yoluyla
ihrac edilecek paylarinin halka arz edilmeksizin nitelikli
yatirimcilara satig1 ve bu ortakliklarin yiikiimliiliiklerini
ayni zamanda buna ek olarak gerekli sartlar saglaniyor
ise muafiyetlerini diizenlemektir.

17

INTRODUCTION

The Capital Markets Board (Sermaye Piyasas1 Kurulu in
Turkish) was established with the aim of enabling the
public to economically empower itself and participate in
economic development. Its purpose also includes
ensuring the foundation of the capital markets on a secure
and transparent basis. Thanks to this Board, it has been
possible to protect the rights and benefits of investors.
The Capital Markets Board has the authority to determine
the operating rules of capital markets and institutions,
optimize the use of funds, protect the rights and benefits
of investors, and ensure the effective functioning of
markets. Its duties are defined within the framework of
Law No. 6362 on Capital Markets.

An initial public offering (IPO) provides an opportunity
for companies to achieve their growth objectives while
simultaneously offering an opportunity for investors.
With the resources provided by investors, companies can
facilitate their growth, and investors can benefit from the
future profits the company may generate. The shares of
companies that go public are traded on the stock
exchange, allowing investors to easily buy and sell
stocks. This process enhances liquidity and provides
investors with a platform to participate in the company's
success as it grows.

The purpose of the "Regulation on the Principles
Regarding Partnerships Whose Shares Will Be Traded on
the Venture Capital Market," published in the Official
Gazette on May 18, 2023, is to regulate the sale of shares,
issued through capital increase for trading on the Venture
Capital Market, of non-public partnerships to qualified
investors without public offering. This regulation also
addresses the obligations of these partnerships and, if
certain conditions are met, specifies exemptions for
them.
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HALKA ARZ
SURECI

Bir sirketin paylarinin BIST’te islem gorebilmesi i¢in
yatirimcilara ilan ve cagri ile satis yapilarak halka arzinin
saglanmas1 gerekmektedir. Halka arza katilim siirecinin
saglanmas1 sirasinda aragtirma raporlari, fiyat tespit
raporu, finansal tablolar1 ve sirketin izahnamesinin
incelenmesi gerekmektedir. Halka arza katilmak fiyat
avantaji, yatirirm alanlarmin ¢esitliligi, riske bagh
olmakla birlikte getiri yiiksekligi saglamaktadir.

Giliniimiizde sirketler siklikla farki sebeplerin tesvik
etmesi sebebiyle halka arz yontemine bagvurmayi tercih
etmektedirler. Basarisi ve gelisimi yiiksek seviyelerde
seyreden sirketler; faaliyet kapsamlarmin cergevesini
genigletmek ve yaptigi/yapmak istedigi yatirimlarina fon
saglayabilmek amaciyla halka arz edilirler. Bir diger
yandan ise finansal kaynak bakimindan zayif bir
konumda bulunan ancak yatirim yaparak biiyiimek
isteyen ya da bor¢larin1 6demeyi amaglayan sirketler de
halka arz edilebilirler. Bu sayede yatirimcilar da, hisse
senedi alarak borsada islem goren sirketlerin degerlerine
katki saglayip yatirim yapma sansini yakalarlar.

Halka arz; birincil ve ikincil halka arz olmak iizere iki
bashiga ayrilmaktadir. Onceki siireclerinde halka acik
olmayan sirketlerin yaptig1 halka arz islemi birincil halka
arz olarak tanimlanirken; daha once halka arz edilmis
olsa da ilk seferde halka arz oramimin diisiik olmasi
sebebiyle bu islemin ikinci kez yinelenmesi ikincil halka
arz olarak adlandirilmaktadir.

2.1.Halka Arzda Sartlar ve Siirec

Halka arz siirecini gerceklestirebilmek icin saglanmasi
gereken birtakim sartlar ongoriilmektedir. Bu sartlarin
yerine getirilmesi ile birlikte halka arz isleminin saglikli
bir temelde gerceklesmesi saglanmaktadir. Bu sartlardan
bazilarindan bahsetmek gerekir ise:

« Oncelikli olarak arac1 kurumlar ile iletisime gegmek bu
siirecin temelinin saglam bir bi¢cimde atilmasi igin
gereklidir. Iletisim kurulduktan sonra sartlar uygun
oldugu takdirde halka arz yapma amac1 olan sirketlerin
aract kurumlarla birlikte aracilik s6zlesmesi imzalanmasi
yerinde olacaktir. Araci kurumun halka arz yapabilme
yetkisini haiz olmasi zorunludur. Taraflarsa s6zlesmenin
imzalanmas1 halinde halka arz islemi gerceklestirilmis
olur.
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PUBLIC OFFERING
PROCESS

For a company's shares to be listed on the Borsa Istanbul
(BIST), it is necessary to conduct an initial public
offering (IPO) through announcements and calls for sale
to investors. During the process of ensuring participation
in the IPO, research reports, price determination reports,
financial statements, and the company's prospectus need
to be examined. Participation in public offerings provides
price advantages, diversification of investment areas, and
high returns, albeit risk-dependent.

Nowadays, companies often prefer to resort to the public
offering method due to the incentives of different
reasons. Companies with high levels of success and
development are offered to the public in order to expand
the scope of their activities and to provide funds for the
investments they have made or want to make. On the
other hand, companies that are in a weak position in
terms of financial resources but want to grow by
investing or aim to pay their debts may also be offered to
the public. In this way, investors have the chance to
contribute to the values of the companies traded on the
stock exchange by buying stocks and making
investments.

Public offerings are divided into two categories: primary
and secondary public offerings. While the public
offerings made by companies that were not publicly
traded in their previous processes are defined as primary
public offerings, the second time this process is repeated
due to the low public offering rate in the first time, even
though it has been offered to the public before, is called
secondary public offering.

2.1. Conditions and Process in Public Offerings

There are certain conditions that must be met in order to
realise the public offering process. With the fulfilment of
these conditions, it is ensured that the public offering
process is realised on a healthy basis. If it is necessary to
mention some of these conditions:

* First of all, it is necessary to contact with intermediary
institutions in order to lay the foundation of this process
firmly. After the communication is established, if the
conditions are appropriate, it will be appropriate to sign
an intermediary agreement with the intermediary
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» Sermaye Piyasasi Kurulu ile iletisime gecmek siirecin
bir diger basamagi olarak yerinde olacaktir. Sermayesini
halka acik arz etmek isteyen sirketlerin SPK ile bir
sozlesme daha imzalamas1 gerekmektedir. Bu sozlesme
sayesinde SPK’nin denetimine tabi olacaklardir. Ayrica
SPK’nin verdigi kararlara, ¢ikardigi yasalarla da bagh
olacaklardir. Boylece yatinm diizleminde temeli giiglii
adimlarla  hareket etmek, SPK’nin  sagladig
muafiyetlerden yararlanmak mimkiin olacaktir. Bu
islemlerin gergeklesmesi akabinde gerekli yetkiye sahip
olan araci kurum, Sermaye Piyasasi Kurulu’na ve Borsa
Istanbul’a hedef sirketin halka arz isleminin baslatilmasi
hususunda gerekli bagvuruyu yaparak siireci baslatir.

* Son adim olarak sirketin verilerinin SPK ve Borsa
Istanbul uzmanlari tarafindan incelenmesi
gerekmektedir. Bu islem ile halka arz islemleri fiilen
baglar. Sirketin faaliyet alanlari, piyasa degeri, genel
faaliyet kapsami gibi 6zellikleri SPK ve Borsa Istanbul
tarafindan incelenerek kurumlara bilgi akis1 saglanir.
Eger ki bu kistaslarin uygun oldugu kabul goriir ise
sirketin halka arz islemleri baslamis olur.

Halka arz siireci sirketlere finansman saglayarak mali
yapisin1 giiclendirmeyi hedefler. Bdylece sirketin aktif
malvarligi oraninda olumlu etkiler yaratmaktadir.
Boylece sirketin sermayesi artar, gii¢lenir ve borglart da
rahatlikla 6denebileceginden sirketin yeni yatirim yapma
firsatt olusur. Boylece sirketin faaliyet alaninin
genislemesi ile sirket bliylimeye devam ederek kendini
daha gii¢lii bir konuma tasir.

Ayni1 zamanda halka arz siireci seffaflik saglamaktadir.
Piyasada sirketin degerinin ne olduguna dair net bir
sonu¢ gorebilmek bu silire¢ sayesinde miimkiindiir. Ek
olarak halka arz edilmesiyle birlikte biyiikk bir
yatirimeilar agina giren sirketin bilinirligi artmaktadir.
Boylelikle sirket kendine yeni yatirimcilar bulmak ve bu
sayede yeni faaliyet alanlar1 yaratarak biiylimesini
sirdlriir. Ek olarak, sirket seffaf bir sekilde
sergilenebildigi i¢in degeri artmaktadir.

Halka arz siireclerinde sirketin hazirligi sonrasi araci
kurum se¢imi yapmast gerekir. Bunun akabinde sirket
aract kurum sayesinde gerekli dokiimanlarla birlikte
SPK’ya bagvurur. SPK’dan onay alinmasi akabinde sirket
duyuru yaparak hisse senetlerinin fiyatini, halka arzin
yapilacagi tarihleri ve gerekli olabilecek nitelikteki diger
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institutions of the companies that intend to make a public
offering. The intermediary institution must be authorised
to make public offerings. If the parties sign the contract,
the public offering transaction is realised.

» Contacting the Capital Markets Board will be
appropriate as another step of the process. Companies
wishing to offer their capital publicly are required to sign
another contract with the CMB. Thanks to this contract,
they will be subject to the supervision of the CMB. They
will also be bound by the decisions and laws issued by the
CMB. Thus, it will be possible to take strong steps in the
investment plane and benefit from the exemptions
provided by the CMB. Following the realisation of these
transactions, the intermediary institution, which has the
necessary authorisation, initiates the process by making
the necessary application to the Capital Markets Board
and Borsa Istanbul for the initiation of the public offering
of the target company.

* As the last step, the company's data must be examined
by CMB and Borsa Istanbul experts. With this process,
the public offering process actually starts. Features such
as the company's fields of activity, market value, general
scope of activity are examined by the CMB and Borsa
Istanbul and information flow is provided to the
institutions. If it is accepted that these criteria are
appropriate, the company's public offering procedures are
initiated.

The public offering process aims to strengthen the
financial structure of companies by providing financing.
Thus, it creates positive effects on the ratio of the
company's active assets. Thus, the company's capital
increases and strengthens, and since its debts can be
easily paid, the company has the opportunity to make
new investments. Thus, with the expansion of the
company's field of activity, the company continues to
grow and carries itself to a stronger position.

At the same time, the public offering process provides
transparency. Thanks to this process, it is possible to see
a clear result of what the value of the company is in the
market. In addition, with the public offering, the
awareness of the company, which enters a large network
of investors, increases. Thus, the company continues to
grow by finding new investors and thus creating new
areas of activity. In addition, since the company can be
displayed transparently, its value increases.

In public offering processes, the company must choose an
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onemli bilgileri paylasir. Sonrasinda araci kurum
tarafindan sirketin finansal durumu ve piyasa kosullar
dikkate almarak hisse senetlerinin fiyati belirlenir.
Belirtilmis olan tarihler arasinda yatirimcilar hisse
senetlerini satin alabilir akabinde halka arz tamamlanarak
hisse senetleri yatirimcilara dagitilir. Yatirnmeilar ise bu
basamaktan sonra hisse senetlerini satin aldiklar1 fiyattan
satabilir veya da hisse senetlerini ellerinde tutabilirler.

Sonug olarak; halka arz siireci sermayesini bityiitebilmek,
faaliyet alaninm1 genisletebilmek, borglarmi  6demek
isteyen ve biiylimek isteyen sirketler i¢in oldukc¢a uygun
ve  hizli  bir sekilde bahsedilen  hedefleri
gerceklestirmesini  saglayan bir siirectir. Halka arz
stirecin sirketlere fon saglarken, yatirnmcilar agisindan da
paralarin1 degerlendirebilmek i¢in iyi bir firsattir. Ayrica
stirecin SPK tarafindan denetleniyor olmasi sayesinde
oldukca esit ve saglam bir dizlemde hareket
edilmektedir. Bu sayede yatirimcilar ekonomik giiclerini
degerlendirerek dogru yatirimlar yaptiklar takdirde daha
cok giiclenebilmekte; sirketler ise bu sayede kendilerini
daha iyi bir mevkiye tagiyabilmektedir.

3. Halka Arz Siirecini Hizlandirmak icin SPK’nin
Yaymladigr “Paylar1 Girisim Sermayesi Pazarinda
Islem Gorecek Ortakliklara iliskin Esaslar Tebligi”

18 Mayis 2023 tarihinde Resmi Gazete’de yayinlanmis
olan sdz konusu tebligin amaci, 1. Maddesinde
belirtildigi iizere; halka agik olmayan ortakliklarin
Girisim Sermayesi Pazarinda islem goérmek {zere
sermaye artirimi yoluyla ihra¢ edilecek paylarmin halka
arz edilmeksizin nitelikli yatirimcilara satisi ve bu
ortakliklarin ytkiimliilikleri ile muafiyetlerine iliskin
usul ve esaslar1 diizenlemektedir.

3.1.Sermaye Artirimi

Sermaye artimi, bedelli ve bedelsiz sekilde
yapilmaktadir. Bedelsiz sermaye artirimi i¢ kaynaklardan
yapilirken, bedelli sermaye artirrmi ise ek fon temin
edilerek yapilmaktadir. Sermaye artirimi isleminin
yapilabilmesi i¢in sirketin 6nceki sermayesinin ddenmis
olmasi zorunlulugu bulunmaktadir. Ayrica; borsada islem
gormekte olan sirketler halka agik oldugundan sermaye
artirimi islemleri icin Sermaye Piyasas1 Kurulu'ndan da
gerekli izinlerin alinmas1 gerekmektedir.
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intermediary  institution after the preparation.
Subsequently, the company applies to the CMB with the
necessary documents through the intermediary
institution. Following the approval of the CMB, the
company makes an announcement and shares the price of
the shares, the dates of the public offering and other
important information that may be required. Afterwards,
the price of the shares is determined by the intermediary
institution, taking into account the financial status of the
company and market conditions. Investors can purchase
the shares between the specified dates, after which the
public offering is completed and the shares are
distributed to the investors. After this step, investors can
sell their shares at the price they purchased or hold their
shares in their hands.

As a result, the public offering process is a very suitable
process for companies that want to expand their capital,
expand their field of activity, pay their debts and grow,
and enable them to realise the aforementioned goals
quickly. While the public offering process provides funds
to companies, it is also a good opportunity for investors
to utilise their money. In addition, thanks to the fact that
the process is supervised by the CMB, it is acted in a very
equal and solid plane. In this way, investors can become
stronger if they make the right investments by evaluating
their economic power; companies can move themselves
to a better position in this way.

3.

"Communiqué on the Principles Regarding the
Partnerships whose Shares will be Traded on the Venture
Capital Market" issued by the CMB to Accelerate the [PO
Process

As stated in Article 1 of the Communiqué published in
the Official Gazette on 18 May 2023, the purpose of the
Communiqué is to regulate the procedures and principles
regarding the sale of the shares of non-publicly traded
companies to be issued through capital increase to be
traded in the Venture Capital Market to qualified
investors without public offering and the obligations and
exemptions of these companies.

3.1

Capital Increase

Capital increases are made through rights issues and
bonus issues. While bonus issue is carried out from
internal resources, capital increase through rights issue is
carried out by obtaining additional funds. In order to be
able to increase the capital, the previous capital of the
company must be paid. In addition, since listed
companies are publicly traded, the necessary
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Bedelli sermaye artirnminda dis kaynaklar kullanilir ve
cikartilan yeni paylarin satilmasi sonucunda isletmeye
para girisi saglanir. Hisse senedi sahiplerinin en 6nemli
haklarindan biri olarak kabul goren riichan hakki; mevcut
pay sahiplerinin yeni ¢ikarilacak olan paylardan, mevcut
paylar1 oraninda satin alma 6nceligi olarak bilinmektedir.
Mevcut pay sahipleri riighan haklarini kullanma yolu ile
bedelli sermaye artirimi1 kapsaminda ihra¢ edilecek olan
yeni paylar1 satin alabilmekte ya da bedelli sermaye
artisina katilmama haklarimi da kullanabilme imkanina
sahiptirler. Yapilan sermaye artirimi sayesinde sirket yeni
yatirimlar1 daha rahat hareket ederek yapabilir hale gelir.
Bu da sirketin karliligini arttirarak sirketin degerini
pozitif yonde etkilemektedir.

Paylar1 Girisim Sermayesi Pazarinda Islem Gorecek
Ortakliklara liskin Esaslar Teblig’i (Teblig) Resmi
Gazete’de yayimlanarak yiirtirlige girmistir. Teblig, SPK
tarafindan piyasadan gelen goriisler cergevesinde
hazirlanmistir.

Teblig ile getirilen diizenlemeler sayesinde halka agik
olmayan ortakliklarin sermaye artirma yontemi ile ihrag
edilen paylarinin halka arz siirecine girilmeden nitelikli
yatirimcilara satiginin gergeklestirilebilmesine ve Borsa
Istanbul A.S.’nin Girisim Sermayesi Pazari’nda islem
gorebilmesine olanak bulunmustur.

Teblig ile yakalanmak istenen asil amag sirket paylarmin
halka arz siirecine girip biiylik bir yatirimer denizinde
bogulmadan; nitelikli yatirnmeciya dogrudan ulagarak
paylarin satig siirecinin hizlandirilmasidir. Bu amag
dogrultusunda paylarin sermaye artirimi ydntemiyle
birlikte halka arz edilmeksizin satiginin 6nii agilmistir.
Ayni zamanda Teblig igerisinde paylarin sermaye artirimi
yontemi ile halka arz edilmeksizin satist sonrasinda
uyulmasi gereken kurallarin ne olduguna, 6zel durum
aciklamalarina, muafiyetler ve yiikiimliliklere ve
finansal raporlarla ilgili bagimsiz denetime iliskin usul ve
esaslar diizenlenmistir.

Bu Teblig ve Borsa Istanbul A.S ile yeni bir “Girisim
Sermayesi Pazart (GSP)” kurulmast saglanmistir.
Ortakliklar Teblig’in ilgili sartlarimi yerine getirdikleri
takdirde, halka arz i¢in dngdriilen sik1 diizenlemelere tabi
olmaksizin yalnizca ve dogrudan “nitelikli yatirimei”ya
ulasarak ve satis1 gergeklestirerek ortakliga bir fon
saglama firsatini elde ederler.
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authorisations must be obtained from the Capital Markets
Board for capital increases.

In capital increase through rights issue, external
resources are utilised and as a result of the sale of the new
shares issued, money inflow is provided to the enterprise.
The pre-emptive right, which is recognised as one of the
most important rights of shareholders, is known as the
priority of existing shareholders to purchase new shares
to be issued in proportion to their existing shares.
Existing shareholders can purchase new shares to be
issued within the scope of capital increase through rights
issue or they can also exercise their right not to
participate in the capital increase through rights issue.
Thanks to the capital increase, the company becomes
able to make new investments more easily. This increases
the profitability of the company and positively affects the
value of the company.

The Communiqué on the Principles Regarding the
Companies whose Shares will be Traded on the Venture
Capital Market (Communiqué) was published in the
Official Gazette and entered into force. The Communiqué
was prepared by the CMB in line with the opinions
received from the market.

Thanks to the regulations introduced by the
Communiqué, the shares issued by non-publicly traded
companies through capital increase method can be sold to
qualified investors without going through the public
offering process and can be traded in the Venture Capital
Market of Borsa Istanbul Inc.

The main objective of the Communiqué is to accelerate
the sales process of the shares by directly reaching
qualified investors, without the company's shares going
through a public offering process and drowning in a large
sea of investors. In line with this purpose, the sale of
shares without public offering has been paved with the
capital increase method. At the same time, the
Communiqué regulates the procedures and principles
regarding the rules to be complied with after the sale of
shares without public offering through capital increase
method, material event disclosures, exemptions and
obligations, and independent audit of financial reports.

With this Communiqué and Borsa Istanbul A.S., a new
"Venture Capital Market (VCM)" has been established. If
the partnerships fulfil the relevant conditions of the
Communiqué, they will have the opportunity to raise
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Giris Sermayesi Pazari’nda halka a¢ik olmayan anonim
ortakliklarin paylari, sermaye artirmi yoluyla islem
gorebilir ve bunlar dogrudan nitelikli yatirimciya
satilabilir. Bu sayede dogrudan nitelikli yatirimei ile
temasa geg¢me firsati bulan sirket daha hizli bir sekilde
biiylime sansin1 yakalayacaktir.

Paylarin  Girisim Sermayesi Pazari’nda nitelikli
yatirimeilara satilmasi amaciyla, SPK tarafindan bazi
sartlar  Ongoriilmiistii. isbu sartlar Teblig’in 4.
maddesinin 4. fikrasinda yer almaktadir.

“(4) Ortakliklarm Kurul diizenlemelerine uygun olarak
hazirlanmig ve Ozel bagimsiz denetimden gegmis,
paylarin satisa sunulacagi yildan nceki yila ait finansal
tablolar itibariyla;

a) Aktif toplammin en az yirmi milyon Tiirk Lirast
tutarinda olmasi,

b) Net satis hasilatinin en az on milyon Tiirk Lirast
tutarinda olmasi,

c) Kayith sermaye sistemine ge¢mek igin ise tescil
edilmis sermayesinin en az on milyon TL tutarinda ve
tamaminin 6denmis olmasi, gerekir.”

Bu ortakliklarin Girisim Sermayesi Piyasasi’nda islem
gorebilmesi i¢in Teblig’in 4. maddesinde belirtilen
ozelliklere sahip bir izahname hazirlamas1 akabinde
bunun SPK tarafindan onaylanmasi gerekmektedir.
Teblig ile, Girisim Sermayesi Pazari’nda islem gdrmek
lizere paylart halka arz edilmeksizin ihra¢ edilecek
ortakliklarda ek pay satisina da yasaklama getirilmistir.

[lgili Teblig’in 4. Maddesinin 9. Fikrasmin diizenledigi
esas dikkate alindiginda; Girisim Sermayesi Pazari’nda
islem gorebilmesi icin SPK nezdinde yapilan
bagvurularda yetkili kurulug ve ihrag¢r arasinda “satisa
aracilik sozlesmesi” imzalanacagi hususu bildirilmistir.
Paylarin satig siiresinin ise 2 giin olacagi Teblig’de
diizenleme bulmustur.

Ortakliklarin ~ Girisim Sermayesi Pazari’nda islem
gormeden Onceki paylari, Teblig’in belirttigi siirelerde
borsada islem goren niteligini haiz olmayacaktir. Boylece
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funds for the partnership only and directly by reaching
"qualified investors" and realising the sale without being
subject to the strict regulations foreseen for public
offering.

In the Entry Capital Market, the shares of non-public
joint stock companies can be traded through capital
increases and these shares can be sold directly to
qualified investors. In this way, the company that has the
opportunity to directly contact qualified investors will
have the chance to grow faster.

In order to sell the shares to qualified investors in the
Venture Capital Market, certain conditions are stipulated
by the CMB. These conditions are set forth in Article 4,
paragraph 4 of the Communiqué.

"(4) As of the financial statements of the corporations
prepared in accordance with the Board regulations and
audited by special independent auditors and belonging to
the year preceding the year in which the shares will be
offered for sale

a) The total assets must be at least twenty million Turkish
Liras,

b) Net sales revenue of at least ten million Turkish Liras,

c) In order to switch to the registered capital system, its
registered capital must be at least ten million TL and fully
paid up."

In order for these partnerships to be traded on the Venture
Capital Market, they are required to prepare a prospectus
with the characteristics specified in Article 4 of the
Communiqué, which must be approved by the CMB. The
Communiqué also prohibits the sale of additional shares
in partnerships whose shares will be issued for trading on
the Venture Capital Market without a public offering.

Considering the principle regulated by Article 4,
Paragraph 9 of the relevant Communiqué, it is stated that
a "sales brokerage agreement" will be signed between the
authorised institution and the issuer in the applications
made before the CMB in order to be traded in the Venture
Capital Market. It is regulated in the Communiqué that
the sales period of the shares will be 2 days.
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Girisim Sermayesi Pazari’nda yalnizca sermaye artirimi
yoluyla ihra¢ edilecek paylarin islem gorebilecegi
hususuna hitkmedilmistir.

Ilgili Teblig uyarinca, bu kapsamdaki ortaklik paylarinmn
borsada islem gdrmeye basladigi yildan itibaren 2 yillik
bir siire tamamlanmadigi miiddetce halka arz edilerek
satilmalar1 hususunda bir yasaklama getirilmistir.

Yine ortakliklara bir zorunluluk daha Teblig ile
Ongoriilmistiir. Bu zorunluluga gore; paylart borsada
islem gdrmeye basladigi yili izleyen 5 yili gegmemek
kaydiyla, paylarmin sadece sermaye yolu artirimi ile
halka arz siireci i¢in diizenlenecek izahnamenin
onaylanmasi i¢cin Kurul’a basvuruda bulunmalar
gereklidir. Bu zorunluluk, ortaklik paylarimin borsanin
diger pazarlarinda islem gOormesini teminat altina
alabilmek adina 6ngoriilen bir diizenlemedir.

Teblig’in  “Madde  5-(3) Kurulca  izahnamesi
onaylanmayan ya da belirtilen siirede izahname onay1
icin Kurula bagvurmayan ortaklik baskaca bir igleme
gerek kalmaksizin Kanun kapsamindan ¢ikmis ve paylari
borsa tarafindan Girisim Sermayesi Pazari’ndan
cikarilmis sayilir.  Girisim  Sermayesi Pazari’ndan
cikarilmis sayilan ortaklik, ¢ikarilmig sayilma tarihinden
itibaren 2 yil boyunca paylarinin halka arzi amaciyla
22/6/2013 tarihli ve 28685 sayili Resmi Gazete’de
yayimlanan Pay Tebligi (VII-128.1) kapsaminda bagvuru
yapamaz.”  Maddesi uyarinca eger izahname
onaylanmadiysa ya da siire i¢inde bagvurulmadiysa,
Girisim  Sermayesi Pazari’ndan ¢ikarilmig  kabul
edilmektedir ve 2 yil boyunca paylarinin halka arzi
amaciyla basvuru yapmasi yasaklanmistir.

Yine ilgili Tebliz ile “Madde 5-(5) Izahnamenin
onaylanmast ve paylarimin halka arzindan sonra paylart
borsanin diger pazarlarinda islem gormeye baslayan
ortakliklarin, daha once Girisim Sermayesi Pazari ' nda
islem goren paylart hari¢ olmak iizere, halka arza konu
olmayan paylari, paylarmin borsanmin diger pazarlarinda
islem gérmeye basladig tarihten itibaren 2 yil ge¢gmeden
borsada islem goren nitelige doniistiiriilemez.” seklinde
bir diizenleme daha getirilmistir. Bu nedenle daha once
Girisim Sermayesi Pazari’nda islem goren paylar harig,
halka arza konu olmayan paylari, paylariin borsanin
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The shares of the companies before being traded on the
Venture Capital Market will not be eligible to be traded
on the stock exchange within the periods specified by the
Communiqué. Thus, it has been ruled that only the shares
to be issued through capital increase can be traded in the
Venture Capital Market.

According to the relevant regulation, a restriction has
been imposed on the public offering and sale of
partnership shares falling within this scope until a period
of 2 years has elapsed from the year they start trading on
the stock exchange.

Again, another obligation has been stipulated for
partnerships through the regulation. According to this
requirement, within a maximum period of 5 years
following the year in which their shares start trading on
the stock exchange, partnerships are required to apply to
the Capital Markets Board for the approval of the
prospectus prepared for the public offering process,
which can only be conducted through capital increase.
This obligation is a regulation aimed at ensuring that the
partnership shares are traded in other markets of the stock
exchange.

"Article 5-(3) The partnership, whose prospectus is not
approved by the Board or which does not apply to the
Board for approval of the prospectus within the specified
period, shall be deemed to have left the scope of the Law
without any further action and its shares shall be deemed
to have been removed from the Venture Capital Market by
the stock exchange. The partnership deemed to be
excluded from the Venture Capital Market cannot apply
for public offering of its shares within the scope of the
Equity Communiqué (VII-128.1) published in the Official
Gazette dated 22/6/2013 and numbered 28685 for 2 years
from the date of exclusion."” Pursuant to the article, if the
prospectus is not approved or if the application is not
made within the time limit, the company is deemed to
have been removed from the Venture Capital Market and
is prohibited from applying for the public offering of its
shares for 2 years.

With the Communiqué, another provision has been
introduced as "Article 5-(5) The shares of the companies
whose shares are traded in other markets of the stock
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diger pazarlarinda islem gormeye basladigi tarihin
iizerinden iki yil geg¢meden, borsada islem goren
niteligine erisemeyecektir.

4.SONUC

Ortakliklar, Girisim Sermayesi Pazari’nda islem gérmeye
bagladigr sirada halka agik hale gelirler. Bdylelikle
normal siire¢ isliyormuscasina Sermaye Piyasasi ve
Borsa mevzuatina tabi olmaya devam ederler. Bu Teblig
sayesinde ikincil bir pazar olusturularak; fon edinme
amacina sahip olan ortakliklarin kolaylikla nitelikli
yatirimetya ulagmasinin 6nil agilmistir.

Sonug olarak, bu Teblig sayesinde halka agik olmayan
anonim ortakliklarin sermaye artirmmi ile ihra¢ edilen
paylarinin, halka arz edilmeksizin dogrudan nitelikli
yatirimciya ulasarak satiginin gerceklestirilebilmesine
olanak saglanmistir. Boylelikle biiylime hedefinde olan,
faaliyet alaninin kapsamini genisletmeyi hedefleyen,
borglarint 6deyerek kendini daha iyi bir profile
ulastirmak isteyen sirketlerin ikincil bir Pazar sayesinde
daha kolay bir sekilde nitelikli yatirimciya ulasabilmesi
kolaylagmistir. SPK tarafindan getirilen yenilikle yani
Teblig ile nitelikli yatirmciyla dogrudan temasa gecme
firsatin1 yakalayan sirketler daha hizli bir sekilde biiytime
ve gelisme firsatin1 yakalamaktadir.
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exchange after the approval of the prospectus and public
offering of their shares, except for the shares that were
previously traded in the Venture Capital Market, cannot
be converted into shares traded in the stock exchange
before 2 years from the date their shares started to be
traded in other markets of the stock exchange."
Therefore, the shares that are not subject to public
offering, except for the shares that were previously traded
in the Venture Capital Market, cannot be converted into
shares traded in the stock exchange until two years after
the date on which the shares started to be traded in other
markets of the stock exchange.

4.CONCLUSION

Partnerships become publicly traded when they start to be
traded in the Venture Capital Market. Thus, they continue
to be subject to the Capital Market and Stock Exchange
legislation as if the normal process is in progress. Thanks
to this Communiqué, a secondary market has been
created, paving the way for partnerships that aim to
obtain funds to easily reach qualified investors.

As a result, this Communiqué enables the sale of shares
issued through capital increases of non-public joint stock
companies directly to qualified investors without public
offering. Thus, companies aiming for growth, aiming to
expand the scope of their field of activity, aiming to reach
a better profile by paying their debts, can reach qualified
investors more easily through a secondary market. With
the innovation introduced by the CMB, namely the
Communiqué, companies that have the opportunity to
directly contact qualified investors have the opportunity
to grow and develop faster.
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GIRIiS
Sinai  Milkiyet Kanunu (“SMK”) markayr “bir
tesebbiisin -~ mallarinin =~ veya  hizmetlerinin ~ diger
tesebbiislerin mallarindan veya hizmetlerinden ayirt
edilmesini saglamasi ve marka sahibine saglanan
korumanin konusunun agik ve kesin olarak anlasilmasini
saglayabilecek sekilde sicilde gosterilebilir olmasi
sarttyla kisi adlart dahil sozciikler, sekiller, renkler,
harfler, sayilar, sesler ve mallarm veya ambalajlarinin
bi¢cimi olmak iizere her tiir igaret” olarak tanimlamistir.
Ilgili tamim, markanimn ayirt etme fonksiyonu geregi en
onemli islevinin bir isletmenin mal veya hizmetlerini,
diger bir isletmenin mal ve hizmetlerinden ayirt edebilme
kabiliyeti oldugunu gostermektedir.

b

SMK m. 5/1-b hiikkmii uyarinca bagvuruya konu mal veya
hizmetler bakimindan herhangi bir ayirt edici nitelige
sahip olmayan isaretler marka olarak tescil edilemez.
Ayirt edici nitelige sahip olmayan isaretler ise, ortalama
tiikketici nezdinde tescil basvurusunda bulunulan mal
veya hizmetler bakimindan marka olarak algilanmayacak
isaretler olarak tanimla nabilmektedir. SMK m. 5/1—c¢c
hiikmii ile ticaret alaninda cins, ¢esit, vasif, kalite, miktar,
amag, deger, cografi kaynak belirten veya mallarin
iiretildigi, hizmetlerin sunuldugu zaman gosteren veya
mallarin ya da hizmetlerin diger 6zelliklerini belirten
isaret veya adlandirmalari miinhasiran ya da esas unsur
olarak igeren isaretleri iceren marka basgvurularinin da
reddedilecegi diizenlenmistir. Bu diizenleme ile ticaret
alaninda serbest¢e kullanilmasina izin verilen igaretlerin
marka olarak tescil edilmesiyle belirli kisilerin tekeline
birakilmast Onlenmistir. Belirtmek gerekir ki, eger
basvuruya konu isaret SMK m. 5/1-c kapsaminda
tanimlayict nitelikte ise, kural olarak isaretin SMK m.
5/1-b  hilkmii uyarinca ayirt edici niteliginin de
bulunmadigi kabul edilmektedir.
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ABSTRACT

The Turkish Industrial Property Law No. 6769 (the
"Turkish IP Code") defines trademarks as "any sign,
including words, shapes, colours, letters, letters, numbers,
sounds and the form of the goods or their packaging,
including personal names, provided that it enables the
goods or services of an undertaking to be distinguished
from the goods or services of other undertakings and that it
can be displayed in the registry in such a way that the
subject matter of the protection granted to the trademark
owner can be clearly and precisely understood". The scope
of the definition demonstrates that the most essential
function of a trademark is distinguishing the goods or
services of one enterprise from the goods and services of
another enterprise.

According to Article 5/1-b of the Turkish IP Code, signs
with non-distinctive characteristics regarding the goods or
services in question cannot be registered as trademarks. We
must ensure that the average customer's perception is
crucial for determining distinctiveness. Article 5/1-c
regulates the absolute ground for refusal of trademark
applications, which is, exclusively or primarily contain
signs or denominations indicating the type, kind, quality,
quantity, purpose, value, geographical origin of the goods,
the time of production of the goods, or the provision of
services in the field of trade. This provision prevents certain
individuals from monopolizing signs that are freely used in
trade by rejecting their registration as trademarks. It should
be noted that if the sign in the application is descriptive
within the scope of Article 5/1-c of the Industrial Property
Code, it is generally accepted that the sign does not possess
distinctive characteristics according to Article 5/1-b of the
same code.

As briefly mentioned above, although it is a requirement for
a sign to be distinctive for it to be registered as a trademark,
the sole exception to this is for a non-distinctive sign to
acquire distinctiveness through its use. Similar to Article
4/4 of the European Union Trademark Directive, Article 5/2
of the Turkish IP Code regulates if the sign has a
commercial use before the application date; if it is proven
by law, the applicant could eliminate the causes of absolute
grounds for refusal. Inherently, if the trademark sign is used
before the application date and has become unique for the
goods and services in question, thereby, if a sign has
become distinctive with commercial use, trademarks that
exclusively or primarily contain signs or denominations
indicating the type, kind, quality, quantity, purpose, value,
geographical origin, time of production of goods, services,
or their characteristic features, exclusively or primarily
serving to distinguish those belonging to a particular
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Yukaridaki kisaca deginildigi iizere, bir igaretin marka
olarak tescil edilebilmesi igin ayirt edici olmasi sart olsa
da, bunun tek istisnasi ayirt edici olmayan bir isaretin
kullanim yoluyla ayurt edicilik kazanmasidir. Avrupa
Birligi Marka Direktifi’nin 4/4 maddesine paralel,
SMK’nin 5/2 maddesi geregince; bir marka, basvuru
tarihinden 6nce kullanilmis ve basvuruya konu mal ve
hizmetler bakimindan ayirt edici nitelik kazanmigsa bu
markanin tescili besinci maddenin birinci fikrasi (b), (c)
ve (d) betlerine gore reddedilemez. Boylece -kullanim
sonucu aywrt edici hale gelmis ise- herkesin serbest
kullanimina birakilmig olan, ticaret alaninda cins, cesit
vasif, kalite miktar, amag, deger, cografi kaynak belirten,
mallarin tiretildigi hizmetlerin yapildigi zamani gosteren,
mallarin veya hizmetlerin karakteristik 6zelliklerini
belirten isaret ve adlandirmalart miinhasiran veya esas
unsur olarak iceren, belli bir meslek, sanat veya ticaret
grubuna dahil olanlar1 ayirt etmeye yarayan isaret ve
adlart miinhasiran veya esas unsur olarak igeren
markalarin artik tescilleri miimkiin hale gelir.

Diger yandan, tescil esnasinda ayirt edicilik kriterine haiz
bir isaret tescil sonrasindaki belirli tiirden kullanimlar
neticesinde ayirt edici niteligini kaybedilebilir. Ayirt edici
niteligini sonradan kaybeden markalar artik markasal
fonksiyonlarini kaybetmekte ve toplumun 6nemli bir
kesiminde {irin veya hizmetin adi, cinsi ve/veya tiirli
olarak algilanmaktadir. Bu kapsamda, marka tescilinin
konusu isaretin artik iiriin veya hizmet ad1 olarak anilmasi
ile markanin jeneriklestigi (yaygin ad haline gelmesi)
kabul edilmektedir.

Isbu c¢aliymada oncelikle markanin jeneriklesmesi
kavrami agiklanmig olup, SMK m. 26/1-b’de belirtilen
iptal kosullar1 ile beraber, ulusal ve uluslararasi kararlar
1s18inda ilag markalarinin yaygin ad haline gelmesi
degerlendirilerek, emsal kararlar c¢ergevesinde ilag
markalar1 6zelinde karigtirilma ihtimali incelenmistir.

I.Markanin Tescilden Sonra Jeneriklesmesi
Nedeniyle Iptali

SMK madde 26/1-b “Marka sahibinin fiillerinin veya
gerekli onlemleri almamasinin sonucu olarak markanin,
tescilli oldugu mal veya hizmetler ig¢in yaygin bir ad
haline gelmesi.” hiikmiinii haiz olup, marka sahibinin
fiilleri veya ihmali sonucu bir markanim yaygin ad haline
gelmesi  (jeneriklesmesi), iptal nedeni  olarak
diizenlenmistir. Mahkeme tarafindan, SMK madde 26/1-b
degerlendirilmesinde markanin tescilden sonra tiiketici
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profession, art, or trade group, can now be eligible for
registration.

On the other hand, a sign that meets the requirements of
distinctiveness during registration can lose its distinctive
nature due to certain types of post-registration use.
Trademarks that lose their distinctiveness afterwards also
lose their trademark functions and are perceived as the
name, type, or category of the product or service by a
significant portion of society. In this context, when the
subject of trademark registration is now commonly referred
to as the name of the product or service, it is considered to
have become generic (widely used as a generic name).

In this article, firstly, the concept of genericization of a
trademark is explained, and the conditions for cancellation
outlined in Article 26/1-b of the IPL and the possibility of
confusion in the context of pharmaceutical trademarks in
the light of national and international decisions are
examined.

I.Cancellation Grounds Of Generic
Trademark Under the Turkish Law

Article 26/1-b of the Turkish IP Code emphasizes that "if,
as a result of the actions or omissions of the trademark
owner, a trademark becomes a common name for the
registered goods or services, this transformation into a
generic term constitutes grounds for cancellation." In the
Turkish Court's evaluation of Article 26/1-b, the inquiry
revolves around whether the trademark has become a
familiar name among consumers after registration and
whether the trademark owner has played any role, through
action or inaction, in causing this situation.

It should be noted, according to the Turkish Industrial
Property Code Articles 26 and 192/1-a, generic trademark
surrender claims examinations directly held by
TURKPATENT (Administrative Institution in Turkey)
from January 10, 2024. Following an examination by
TURKPATENT, an administrative decision will determine
whether the trademark will be cancelled or not.

II.How Trademarks Percepts as a Generic
Name?

The word "generic", a term of French origin, is defined as
"promoting" something, and a generic trademark is a phrase
that identifies the relevant product. Although trademarks
are distinctive at the time of their registration, they may
become descriptive of the product or service offered by the
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nezdinde yaygin bir ad haline doniisiip doniismedigi ve
marka sahibinin bu durumun olusmasinda herhangi bir
fiili veya ihmali olup olmadig1 incelenmektedir.
Belirtmek gerekir ki, SMK madde 26 ve 192/1-a
kapsaminda; 10 Ocak 2024 tarihinden itibaren ilgili kisiler
tarafindan tescilli markanin yaygin ad haline gelmesi
nedeniyle iptal edilmesi talebi mahkemelere degil, idari
bir kurum olan TURKPATENT’e yoneltilecek ve
TURKPATENT tarafindan yapilacak inceleme sonucunda
markanin iptal edilip edilmeyecegi idari bir kararla
belirlenecektir.

II.Markanin Jenerik Ad Haline Doniismesi

Fransizca kokenli bir terim olan Jenerik kelimesi bir seyi
“tanitma” olarak tanimlanmis olup, jenerik marka da
aslinda ilgili Uriini tamimlayan ibare anlamina
gelmektedir. Nitekim, markalar tescil edildikleri tarihte
ayirt edici olmakla beraber zamanla kullanim sonucu
markanin sundugu {iriinii veya hizmeti tanimlayict hale
gelerek jenerik marka sifati kazanabilmektedir. Bir
marka, toplumun genis kesimleri tarafindan yalnizca
marka olarak degil, ayn1 zamanda belirli bir {iriin veya
hizmetin genel adi olarak algilandiginda, marka artik
tescili kapsamindaki mal veya hizmetler bakimidan ayirt
edicilik ve kaynak gosterme islevini kaybetmektedir.
Diger bir anlatimla, jenerik marka sundugu tiriin/hizmetin
kaynagini degil tiirtinii tanimlar hale gelmis olmaktadir.
Ornek olarak, "X" markasi toplumun énemli bir kesimi
icin "kagit mendil" kelimesiyle esanlamli hale geldiyse ve
artik kagit mendili tanimlamak i¢in kullaniliyorsa, marka
yaygin bir ad haline gelmis, diger bir deyisle
jeneriklesmis demektir. Yine, Amerika’da jilet markasinin
tirags bicaglt olarak tescil edilmesi sonrasinda, farkli
markalara ait tiras bicaklarinin da tiiketiciler nezdinde
"jilet" olarak adlandirilmasinit markanin jeneriklesmesine
ornek olarak verilebilecektir.

Hal bdyle olmakla birlikte, SMK madde 26/1-b
dogrultusunda markanin yaygm bir ad haline gelip
gelmedigi tespit edilirken; markanim ayirt edici 6zelligini
yitirip yitirmedigi, tiiketicilerin biiyiikk bir boliimiiniin
hala bu isareti bir marka olarak m1 yoksa belirli bir iiriin
veya hizmetin genel adi olarak mi algiladig1 detayli bir
sekilde incelenmektedir. Onemle belirtmek gerekir ki,
Yargitay’in yerlesik uygulamasi geregi markanin jenerik
hale gelip gelmediginin bilirkisiler tarafindan incelenmesi
gerekmekte olup, konu hakimin hukuki bilgisi ile
cozebilecegi nitelikte degildir.
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trademark as a result of use over time and may acquire the
title of generic trademark. When a trademark is perceived
by many people in society not only as a trademark but also
as the generic name of a particular product or service, it
loses its distinctiveness and reference function in terms of
the goods or services covered by its registration. In other
words, the generic trademark identifies the type, not the
source, of the product/service it offers. For example, if the
trademark "X" has become synonymous with the word
"tissue paper” for a significant segment of society and is
now used to describe tissue paper, the trademark has
become a familiar name; in other words, it has become
generic. Again, after the razor blade trademark was
registered as a razor blade in the United States, razor blades
belonging to different trademarks were called "razor
blades" by consumers, which can be given as an example of
the genericization of the trademark.

However, while determining whether the trademark has
become a generic name by Article 26/1-b of the Turkish IP
Code, it is examined in detail whether the trademark has
lost its distinctive characteristic and whether most
consumers still perceive this sign as a trademark or as the
generic name of a particular product or service. It is
important to note that, by the established practice of the
Supreme Court, whether the trademark has become generic
or not must be examined by experts, and the issue is not of
a nature that the judge can solve with his legal knowledge.

IIl.Theoretical and Practical Approaches
Regarding the Failure of Brand Owners to
Protect Trademarks

The fact that a trademark becomes a common name for the
goods or services for which it is registered is insufficient to
constitute grounds for cancellation. Furthermore, the
occurrence of genericide should result from the negligence
of the brand owner in taking actions or necessary
precautions. This situation may arise from the active
behaviour of the brand owner in using the mark as a generic
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III.Jeneriklesmede Marka Sahibinin Fiilleri
veya Gerekli Onlemleri  Almamasi
Konusunda Teorik ve Pratik Yaklasimlar

Markanin tescilli oldugu mal veya hizmetler i¢in yaygin
bir ad haline gelmesi, iptal sebebinin olusmasi i¢in tek
basina yeterli degildir. Ayrica, s6z konusu jeneriklesme
marka sahibinin eylemleri veya gerekli Onlemleri
almadaki ihmali sonucu ger¢eklesmelidir. Bu durum,
marka sahibinin aktif davranisi ile kendisinin de markay1
mal veya hizmet adi olarak kullanmasi seklinde
olabilecegi gibi, tiglincii kisilerin bu sekilde kullanimina
kayitsiz kalmasi gibi pasif davranisi ile de olabilmektedir.
Nitekim, marka sahibi, markanin 6zgiinliigiinii ve belirli
bir {iriin veya hizmetle 6zdeslesmesini korumak icin aktif
bir sekilde ¢aba gostermelidir. Bu dogrultuda, Yargitay
15.10.2014 tarihli kararinda, “Markasinin yaygin ad
haline gelmesine kendisinin davranislarinin neden olup
olmadigi hususunun tartisilmasi  gerekirken eksik
degerlendirme sonucunda yazili sekilde hiikiim tesisi
dogru goriillmemis, karsit dava bakimindan kararin karsi
davali yararina bozulmasi gerekmistir.” seklinde hiikiim
kurmus olup, marka sahibinin markasinin ayirt edici
niteliginin kaybolmamasi i¢in gerekli onlemleri alip
almadigmin yerel mahkeme tarafindan incelenmesi
gerektigini vurgulayarak karar1 bozmustur.

Yargitay 11. Hukuk Dairesi, marka sahibinin fiillerinin
incelenmesinde  ozellikle SMK’nin 8. maddesini
degerlendirmektedir. SMK’nin 8. maddesinde, tescilli
marka sahibi, markasinin sozliik, ansiklopedi ya da baska
bir bagvuru eserinde, tescilli oldugu belirtilmeden jenerik
ad izlenimi verecek sekilde yayimlanmasi durumunda,
marka sahibinin talebine bagli olarak yayimei, elektronik
ortamda sunulan eserlerde derhal, basili eserlerde ise
yayimin talebi takip eden ilk baskisinda markanin tescilli
oldugunu belirtmek suretiyle yanlishig: diizeltebilecegi ya
da markayr eserden kaldirabilecegi diizenlenmistir.
Yargitay kararlarinda ise SMK madde 26/1-b bendi
kapsamindaki iptal kosullari incelenirken, ilgili markanin
sozliik gibi bagvuru eserlerinde yer alip almadig1 ve marka
sahibinin SMK madde 8’den dogan haklarini kullanarak
gerekli onlemlere bagvurup basvurmadiginin arastirilmasi
gerektigi ¢cok kez vurgulanmistir.

Onemle belirtmek gerekir ki, bir markanin jenerik haline
gelmesi, ayirt edici niteligi olmayan bir isaretin kullanim
yoluyla ayirt edicilik kazanmasindan c¢ok farklidir.
Kullanim yoluyla ayirt edicilik kazanmada aslinda ayirt
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term for the product or service themselves or their passive
behaviour in disregarding the usage by third parties in this
manner. Indeed, the brand owner must actively endeavour
to maintain the distinctiveness of the mark and its
association with a specific product or service. In this regard,
the Supreme Court, in its decision dated 15.10.2014, ruled
that “While the issue of whether the behaviour of the owner
led to the brand becoming a common name should have
been discussed, the judgment made in the written form as a
result of the incomplete evaluation was deemed incorrect,
necessitating the reversal of the decision in favour of the
defendant in the counterclaim.” Therefore emphasising the
need for the local court to examine whether the trademark
owner took necessary measures to prevent the loss of the
distinctive character of their trademark.

The 11th Civil Chamber of the Supreme Court explicitly
evaluates the trademark owner's actions, particularly
concerning Article 8 of the Turkish IP Code. Article 8 of the
Turkish IP Code stipulates that if a registered trademark is
published without the authorisation of the trademark owner
in a dictionary, encyclopedia, or any other reference work
in a manner that gives the impression of being a generic
term, upon the request of the trademark owner, the
publisher can immediately rectify the error in electronically
presented works. Furthermore, in printed works, indicate
the registration of the trademark in the first edition
following the request or remove the trademark from the
work. In Supreme Court decisions related to the
examination of the cancellation conditions under Article
26/1-b of the IPL, it has been emphasised numerous times
that it is essential to investigate whether the relevant
trademark is included in reference works such as
dictionaries and whether the trademark owner has taken
necessary measures by exercising their rights derived from
Article 8 of the IPL.

The evolution of a trademark into a generic term is very
different from a non-distinctive sign gaining distinctiveness
through usage. In the case of acquiring distinctiveness
through usage, a sign initially lacking distinctiveness
gradually over time through prolonged use, intense
advertising, and promotional campaigns, eventually
becoming synonymous with a good and services of the
trademark. However, in becoming generic, conversely, the
trademark gradually loses its connection to the business,
thus losing its function as an identifier of origin and moving
from the domain of the specific company to the societal
sphere. Accordingly, while registering a non-distinctive
trademark constitutes grounds for invalidity under Article
25 of the Turkish IP Law, a trademark losing its
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edici olmayan bir isaret zaman igerisinde uzun siireli
kullanim, yogun reklam ve tanitim kampanyalari
sonucunda ayirt edici hale gelerek bir isletme ile
O0zdeslesmekte  ve  isletmenin  markasi  olarak
algilanmaktadir. Jenerik haline gelmede ise, tam tersine
marka zamanla isletmeden koparak kaynak gosterme
fonksiyonunu yitirmekte, bdylece isletmenin 06zel
alanindan ¢ikarak toplumsal alana girmektedir. Bu
dogrultuda, ayirt edici niteligi olmayan bir markanin tescil
edilmesi SMK madde 25 wuyarmnca hikiimsiizlik
nedeniyken, bir markanin tescilden sonra ayirt edici
niteligini kaybetmesi durumu ise SMK madde 26 uyarmca
iptal nedenini olusturmaktadir. Diger bir deyisle, bir
markanin tescili sirasinda yalnizca markanm ayirt edici
niteligi olup olmadig1 irdelenmekteyken; markanin
tescilden sonra jenerik ad haline doniismesinde marka
sahibinin aktif ve pasif olarak neden oldugu davraniglari
da incelenmektedir. Bunun bir yansimasi olarak, Yargitay
Hukuk Genel Kurulu’nun 27.05.2021 tarihli kararinda,
markast hiikiimsiiz kilinan kisinin tekrardan markasini
tescil ettirmesi durumunda, artik marka sahibinin fiilleri
ya da gerekli dnlemlerinin almamasinin bir sonucu olarak
markanmn aymrt edici  niteliginin - olup  olmadigi
tartisilmayacagi, yalnizca yaygin ad haline gelme
iddiasiyla agilacak iptal davasinda bunun incelenecegi
belirtilmistir.

Belirtmek gerekir ki, markanin yalnizca belirli bir mal
veya hizmet bakimindan jenerik haline gelmesi s6z
konusu ise bu markanin bagka bir mal veya hizmet
bakimindan tescilinin devamina engel bulunmamaktadir.
Bununla birlikte ayn1 durum jenerik haline gelen
markanm birtakim ayirt edici eklerle tescili icin de
gecerlidir. Zira jenerik haline gelen bir marka artik bir mal
veya hizmetin adi gibi algilanacagi i¢in tali unsur gibi
degerlendirilecek ve ancak asli ve ayirt edici birtakim
eklerle marka olarak korunabilme kabiliyetine sahip
olabilecektir.

Son olarak, marka sahibinin jenerik markasina dayanarak
iiclincli kisilere karst acmis oldugu marka hakkindan
dogan davalarda, davaya dayanak markanin jeneriklestigi
iddiasiin dinlenmeyecegi, zira bunun ayr1 bir yargilama
neticesinde  agikliga  kavusturulmasi  gerektigi ve
huzurdaki dava kapsaminda savunma olarak etkili
olmadigimmin dikkate alinmasi gerekmektedir. Diger bir
deyigle, davaya dayanak tescilli bir markanin
jeneriklestigi iddias1 cevap dilekgesi kapsaminda bir
savunma olarak sunuldugunda, bu durum tek basina
davanin reddini saglamayacaktir. Davali, davaciya ait
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distinctiveness after registration constitutes grounds for
cancellation under Article 26 of the Turkish IP Code.
During the trademark registration, only the trademark's
distinctiveness is examined, whereas, after registration,
both the active and passive behaviours of the trademark
owner may lead to the transformation of the mark into a
generic term. As a reflection of this, in the decision of the
Supreme Court’s General Assembly dated 27.05.2021, it
was stated that in the event of the individual whose
trademark has been invalidated reapplying for the same
mark, the discussion of whether the distinctiveness of the
mark exists as a result of the actions or lack of necessary
measures by the trademark owner would not take place.
Instead, this would be examined solely in a cancellation
lawsuit initiated with the claim of becoming a generic term

It should be indicated that if a trademark becomes generic
only with the specific goods or services, this does not
prevent its registration for other goods or services.
Similarly, this scenario applies to the registration of a
trademark that has become generic but with certain
distinctive additions. Since a trademark that has become
generic will be perceived as the name of a particular
product or service, it will be regarded as a descriptive
element and can only be protected as a trademark by
incorporating primary and distinctive elements.

Finally, in trademark infringement cases brought by the
trademark owner based on their generic trademark against
third parties, the claim of the underlying trademark
becoming generic will not be entertained. This is because it
needs to be clarified through a separate legal process and
should not be considered effective as a defence within the
scope of the present lawsuit. In other words, when the
claim that a registered trademark has become generic is
presented as a defence within the scope of the response
pleadings, this alone will not lead to the dismissal of the
lawsuit. Suppose the defendant believes that the underlying
trademark of the plaintiff has become generic and should no
longer benefit from trademark protection. In that case, they
should either request the cancellation of the underlying
trademark under Article 26/1-b of the Turkish IP Code as a
counterclaim or as a separate cancellation lawsuit.

IV.Theoretical and Practical Approaches
Regarding the Common Name of
Pharmaceutical Trademarks

The necessity for registered trademarks to be distinctive is
also crucial in the context of pharmaceutical trademarks.
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dayanak markanin jeneriklestigini ve artitk marka tescil
korumasmdan yararlanmamas1 gerektigi kanaatindeyse,
dayanak markanin SMK 26/1-b kapsaminda iptalini ya
kars1 dava olarak, ya da ayr bir iptal davasi olarak
istemelidir.

IV.la¢ Markalar1 Ozelinde Jeneriklesme
(Yaygin Ad Haline Gelme) Durumuna Teorik
ve Pratik Yaklasimlar

Tescilli markalarin ayirt edici olmasi1 gerekliligi ilag
markalar1 nezdinde de 6nem arz etmektedir. Yargitay
ictihatlarinda, ilag emtiasi bakimindan etken maddeye
veya tedavisi hedeflenen hastaliga dogrudan atif yapan
jenerik isaretler tamimlayict ve bu alanda ilag
iretimi/satisiyla istigal eden meslek mensuplarinin
tamaminin kullanimina agik isaretler olarak goriilmekte ve
ancak birtakim eklerle marka olarak tescilinin miimkiin
oldugu kabul edilmektedir. Bu tiir jenerik isaretler, kamu
yarart  geregince  millkiyeti  kimsenin  tekeline
birakilamayacak isaretlerden olup, ancak farkli eklerle
birlikte ve diistik diizeyde bile olsa somut ayirt edicilik
vasfi  kazandirilarak ilag markast olarak tescil
ettirilebilmeleri miimkiindiir.

Bu dogrultuda, ilacin etken maddesinden hareketle
olusturulan ila¢ markalar1 zayif marka olarak kabul
edilmektedir.  Fakat ilaclarin marka hukuku anlaminda
tiketici kitlesinin eczaci, doktor ve saglik gorevlileri
olmast ve bu profesyonellerin biling diizeyi yliksek
tiketicilerden kabul edilmesi buradaki disiik ayirt
ediciligin marka korumasinit zayiflatmasini engellemekte
ve bir diger deyisle zayif marka statiisiiniin marka
korumasina verecegi olumsuz etkiyi azaltmaktadir.

Yukarida detaylica belirtmis oldugumuz iizere, bir etken
maddenin baska hicbir ek almadan tescil edilmesi mutlak
red nedenine dayali olarak hiikiimsiizlik sebebidir.
Ancak, bir ila¢c markasinin etken maddesinin farkh
olmasina ragmen artik o maddenin yaygin isim hale
gelmesi ilac markasimin jeneriklesmesine neden
olmakta ve ancak iptal davasimin Kkonusu
olabilmektedir. Bu kapsamda, Yargitay 06.01.2014 tarihli
kararinda, “R” ticari ticari adiyla piyasaya sunulan
iriinlerin i¢indeki etken maddenin "Etakridin Laktak"
veya "Akrinol Laktat" oldugu, ancak “R” markasinin
eczacilik, tip ve kimya alaninda yaygin ad haline geldigi,
1998 yilinda "R." ibaresi ile tescil edilen davaya konu
markanin basvuru tarihinde dahi ilag piyasasinda yaygin
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According to precedents set by the Supreme Court, generic
signs directly referring to the active ingredient or the
targeted disease in pharmaceutical commodities are
considered descriptive. They are viewed as signs open for
use by all professionals engaged in pharmaceutical
production/sales in this field. These signs are only deemed
eligible for trademark registration when accompanied by
certain additions. Such generic signs, due to the public
interest, cannot be monopolised by anyone; they can only
be registered as pharmaceutical trademarks when they
acquire a concrete distinctive feature, even if at a minimal
level, through different additions.

In this context, pharmaceutical trademarks created from the
active ingredients of drugs are considered weak marks.
However, in terms of trademark law for pharmaceuticals, as
the target consumers consist of pharmacists, doctors, and
healthcare professionals, who are acknowledged as
consumers with a high level of awareness, the low
distinctiveness in this context does not weaken the
trademark protection. In other words, it diminishes the
negative impact of the weak trademark status on trademark
protection.

As we have stated in detail above, the registration of an
active ingredient without any other supplement is a ground
for invalidity based on the absolute ground of refusal.
However, although the active ingredient of a
pharmaceutical trademark is different, the fact that this
ingredient has become a common name causes the
genericisation of the pharmaceutical trademark and
can only be the subject of an action for cancellation. In
this context, in its decision dated 06.01.2014, the Supreme
Court stated that the active ingredient in the products
offered to the market under the trade name "R" is
"Ethacridine Lactac" or "Acrinol Lactate", but the
trademark "R" has become a common name in the field of
pharmacy, medicine and chemistry, and the trademark
subject to the lawsuit, which was registered in 1998 with
the phrase "R.", is known as a common name in the
pharmaceutical market even on the date of application and
is sold in the market with the name "R.", and the conditions
for cancellation of the trademark have been met.

After the registration, several factors contribute to the
transformation of a pharmaceutical trademark containing
the active ingredient into a generic term. Foremost among
these factors is the expiration of the patent rights related to
the active ingredients contained in the registered brand.
Following the expiration of patent rights, other companies
obtain approval from the Ministry of Health to produce
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ad olarak bilindigi ve piyasada "R." adiyla satildigi
tespitleri ile markanm iptal kosullarinin olustugunu
belirtmistir.

Etken maddeyi i¢eren bir ilag markasinin tescilden sonra
jenerik hale gelmesi hususunda ise birden ¢ok faktor etkili
olup, bunlarin baginda tescile konu markanin ihtiva ettigi
etken madde bilesenlerine iliskin patent hakkinin sona
ermesi gelmektedir. Patent hakkinin sona ermesine
miiteakip diger firmalar tarafindan Saglik Bakanlig1 onay1
ile patent hakki sona eren orijinal ilacin etken bilesenlerini
iceren jenerik ilag iiretimine baglanmakta ve bu firmalar
cogunlukla etken madde ismini igerir kelime kokiine
eklemeler yaparak yeni markalar tiiretmektedir. Bu durum
ilgili etken maddeyi icerir ibarenin (kok ibarenin) ¢ok
sayida kullanimindan &tiirii jeneriklesmesine sebebiyet
verebilecektir.

flaglarm yaygin bir ad haline gelmesinde etken madde
faktoriiniin etkisinin yadsinamayacak seviyede oldugu
cok acik oldugu gibi tiiketici kitlesinin 6neminin de ayrica
vurgulanmasi gerekmektedir. Tescilli bir ilag markasinin
tiiketicisinin kimler oldugu, tiiketicinin ilgili markaya ne
denli maruz kaldig, ilacin regeteli veya recetesiz olarak
temin edilebilip edilemedigi gibi hususlar da
jeneriklesmenin varligimin degerlendirilmesinde 6nem arz
etmektedir. Ornegin, hasta recetesiz olarak ve bir eczaci
yardimi olmaksizin ilaca yonelik kendi kendine karar
verip satin alim yapabiliyorsa, o halde burada ilacin
jenerik hale gelmesi daha kolay bir sekilde olabilecektir.
Zira, bu durumda ilgili ilag markasinin genel tiiketici
kitlesi, biling diizeyi sektdriin profesyonellerine gore daha
diisiik kimseler olmakta ve bu durum ilgili ilag markasinin
yaygm bir ad haline gelmesini kolaylastirmaktadir. Pek
tabidir ki, tiiketici kitlesi sektor profesyonelleri olan
receteli ilaglarin  kaynak bildirme fonksiyonlarini
kaybetmeleri ve yaygin bir ad haline gelmeleri bu
nedenlerle recetesiz satilan ilaglara kiyasla ¢ok daha zor
olacaktir. Zira, bir sektdr profesyoneli 6zelinde ilacin
markasmin tasidigt  kaynak bildirme fonksiyonunu
kaybetmesi orta diizeyde bilince sahip profesyonel
olmayan tiiketicilere kiyasla ¢ok daha zor (belki birkag
nesil ayni tiirden, marka farkindaligt olmaksizin stiregelen
stabil jenerik kullamimlarm varligi aranabilecektir)
olacaktr.

Bu konudaki bircok kriterin belirlendigi en eski
kararlardan biri 1917 yilinda goriilmis olan ASPIRIN
davasidir. Bu uyusmazlikta, ASPIRIN markali ilacin
“acetyl salicylic acid” etken bilesimini dogrudan igeriyor
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generic drugs containing the active components of the
original drug whose patent has expired. These companies
often create new trademarks by adding modifications to the
root term, typically including the name of the active
ingredient. This practice, due to the extensive use of the
specific term (root term) containing the active ingredient,
may lead to its genericisation.

While it is obvious that the effect of the active ingredient
factor is undeniable in making pharmaceuticals a common
name, the importance of the consumer group should also be
emphasised. Issues such as who the consumers of a
registered pharmaceutical trademark are, to what extent the
consumers are exposed to the relevant trademark, and
whether the drug can be obtained with or without a
prescription are also crucial in evaluating the existence of
genericisation. For example, if the patient is able to decide
and purchase the medicine on his/her own without a
prescription and without the help of a pharmacist, then the
genericisation of the drug will be easier. This is because, in
this case, the general consumer base of the relevant
pharmaceutical brand has a lower level of awareness than
the professionals in the sector, and this makes it easier for
the relevant pharmaceutical brand to become a familiar
name. Of course, it will be much more difficult for
prescription drugs, whose consumers are industry
professionals, to lose their source disclosure function and
become a familiar name compared to over-the-counter
drugs for these reasons. This is because it will be much
more difficult for an industry professional to lose the source
designation function of the brand name of a medicinal
product (perhaps several generations of stable generic use
of the same type, without brand awareness, will be sought)
compared to non-professional consumers with a medium
level of awareness.

One of the earliest decisions in which many of the criteria
in this regard were determined is the ASPIRIN case,
which was decided in 1917. In this dispute, it was agreed
that the ASPIRIN trademark's distinctiveness and the



MAKALELER / ARTICLES

olmasi, ilgili etken maddenin kimya anlaminda sagladig:
¢ozlimler oOzelinde jenerik hale gelmesi sebebiyle
markanmn ayirt ediciligine ve kaynak gdsterme
fonksiyonuna zarar verildigi tespiti ile ASPIRIN ibareli
tescilli markanin iptal kosullarinin olustuguna karar
verilmis, ancak davali United Drug Co. tarafindan ilgili
markanin ticari kullanimlarimi siirdiirebilecegi yoniinde
hiikiim kurulmustur.

Diinyaca bilinen diger bir 6nemli yargilama ise BOTOX
ibareli ila¢ markasi O6zelinde devam etmektedir. Zira
BOTOX ibareli ilag, formiilasyonundaki etken maddeleri
dogrudan isaret etmese de zaman igerisinde ilacin
uygulandig1 “tibbi islemin” ad1 olarak lanse edilmistir. Bu
marka Ozelinde, farkl tarihlerde farkli iilkelerde benzer
kararlar verildigi gézlemlenebilmektedir. Oncelikle 2005
yilinda Israil’de goriilmiis olan bir davada, “Botox”
ibaresinin jenerik hale geldigine iliskin iddialar
reddedilerek, “Botox” markasinin ayirt edici oldugu
yoniinde hiikiim kurulmustur. 2006 yilinda Brezilya 'nin
ulusal mahkemelerinde goriilmiis olan yargilamada,
davaci tarafindan “Botox” kelimesinin botulinum toksini
kimyasal maddesini ifade ettigini ve bu nedenle tescile
tabi olmayacagindan tescilli “Botox™ ibaresinin iptalini
talep etmis ise de ilk derece mahkemesi tarafindan bu
talepler ~ reddedilmistir. ~ Ulusal  ikinci  derece
mahkemesinde ise davact “Botox” ibaresinin ndrolojik ve
estetik tedavilerde yaygin olarak kullanilan bir maddeden
tiretilmesi nedeniyle tescilin ulusal mevzuata aykiri
oldugunu ve davaliya gore yalnizca davali tarafindan
iiretilen {irlinii ayirt etmeye hizmet etmedigini ileri stirmiis
olsa da yine de “Botoks” kelimesinin ana bileseni olan
kimyasal etken maddenin kendisini tanimlamak ig¢in
kullanilmadigini, markanin jenerik hale gelmedigi ve bu
nedenle tescilinin iptalinin gerekli olmadigr yoniinde
hiikiim kurulmugtur. 2008 yilinda ise Irlanda ulusal
mahkemelerinde goriilen davada mahkeme, “Botoks”
kelimesinin icat edilmis bir terim niteligine haiz oldugunu,
tiiretilmesiyle ilgili bazi ¢ekinceleri olsa da, botoksun
hazirlanmasinda kullanilan botulinum toksininin (tip A)
spesifik formiilasyonunu tanimlamak icin tiiretildigi
kanaatini vurgulayarak ayirt edici oldugu ve bu nedenle
markanmn jenerik hale gelmedigi yoniinde hiikiim
kurulmustur. En nihayetinde Avustralya ulusal
mahkemelerinde PROTOX-BOTOX ibareleri arasindaki
karigtirllma  ihtimali ~ degerlendirilmesi  yapilirken,
Avustralya Yiiksek Mahkemesinin 15 Mart 2023 tarihli
kararinda; tescilli bir markanin itibarmin gérmiis oldugu
genel kabuliin bir esyayi, maddeyi veya hizmeti
tanimlayan veya adi olan isaret olarak
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function of indicating the source were damaged due to the
fact that the ASPIRIN trademarked drug directly contains
the active ingredient "acetylsalicylic acid" and that the
relevant active ingredient became generic in terms of the
solutions it provides in terms of chemistry, and it was
decided that the conditions for cancellation of the registered
trademark with the ASPIRIN phrase were met, but it was
ruled that the defendant United Drug Co. could continue the
commercial use of the relevant trademark.
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Another critical judgment, which is known worldwide,
continues with the brand name BOTOX. Although
BOTOX does not directly refer to the active ingredients in
its formulation, it has been touted over time as the name of
the "medical procedure" to which the drug is applied. It can
be observed that similar decisions have been rendered in
different countries on different dates. First of all, in a case
in Israel in 2005, the claim that "Botox" had become
generic was rejected, and the trademark "Botox" was found
to be distinctive. In 2006, in proceedings before the national
courts of Brazil , the plaintiff claimed that the word "Botox"
referred to the chemical substance botulinum toxin and,
therefore, was not subject to registration, but the first
instance court rejected the claim. In the national court of
second instance, although the plaintiff argued that the
registration was contrary to national legislation as the word
"Botox" was derived from a substance commonly used in
neurological and aesthetic treatments and did not serve to
distinguish the product manufactured by the defendant, it
was nevertheless ruled that the chemical active ingredient,
which is the main component of the word "Botox", was not
used to identify itself, the trademark had not become
generic and therefore it was not necessary to cancel the
registration. In 2008, in a case before the Irish national
courts, the court held that the word "Botox" was an
invented term and, although it had some reservations about
its derivation, it was distinctive, emphasising that it was
derived to describe the specific formulation of botulinum
toxin (type A) used in the preparation of Botox. Therefore,
the mark did not become generic. Finally, while the
Australian national courts were assessing the likelihood of
confusion between PROTOX and BOTOX, the High
Court of Australia , in its decision dated March 15, 2023,
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degerlendirilmesinde, ulusal Smai Haklar Mevzuati’nin
24.maddesi kapsaminda uygulanacagi, boyle bir durumda
markanin tescilinin iptali istenebilecegini ancak Botox
ibaresinin bu kapsamda degerlendirilmedigi belirtilmis
olmakla beraber, Botox un yaygin bir ad hale gelmesinden
daha cok karistirllmasi miimkiin olmayacak seviyede
taninirhiga haiz oldugu saptanmustir.

Yukaridaki yer verilmis olan Tiirkiye’de “R.” ilag markasi
ve Amerika’daki ASPRIN ilag markasmna iliskin
yaklasimlardan hareketle ilacin markasinin icerdigi etken
madde ile dogrudan 6zlestirilmesi halinde ilag markasinin
jenerik hale geldigi agikca belirtilmistir. Buna karsilik,
“Botox” markasi, toplumun bilylik ¢ogunlugu tarafindan
ihtiva ettigi ilacin uygulanmasina yonelik tibbi islemin adi
olarak lanse edilmesine ragmen, kimyasal etken maddenin
kendisini tanimlamak i¢in kullanilmadigindan dolay: tek
basina bir ilag markasi olarak ayirt edicilik fonksiyonunu
korudugu ve bu nedenle jenerik hale gelmedigi
belirtilmistir. Son  olarak, ila¢  markalarinin
jeneriklesmesinde dikkat edilecek bir unsur da siliphesiz
hitap ettigi tiiketici kitlesi olacaktir. Bu husus dzelinde
ilacin regeteli olarak sunulup sunulmadigi oldukg¢a 6nemli
olup, tiiketici kitlesinin biling diizeyini gosteren bu durum
ozellikle dikkate alinmalidir.

V.ila¢c Markalar1  Ozelinde
Thtimali Degerlendirilmesi

Karistirilma

Jenerik ila¢g markasmin birtakim eklerle tescil edilmesi
durumu degerlendirilmelidir. ~ Yargitay, Onceki tarihli
markanin herhangi bir etken ismini igermemesi durumda,
sonraki tarihli markanin genis bir secenek Ozgiirliigl
olmasina ragmen Onceki marka ile benzerlik icerecek
sekilde olusturulmasmin, taraf markalari arasinda
karigtirilma ihtimali olusturduguna ve tiiketicinin bilingli
olmasinin  bu durumu engellemeyecegine  karar
vermektedir. Nitekim, ilag markasinin karigtirilma
ihtimali degerlendirilmesinde, Yargitay’in 09.10.2017
tarihli ilaminda “Makul seviyede bilgilenmis, ozenli ve
dikkatli ortalama tiiketicilerinin doktor ve eczacilardan
olustugu, yiiksek diizeyde bilgi ve profesyonellige sahip bu
alicilar bakimindan bagvuru ile énceki markanin isitsel,
gorsel, kavramsal olarak ve genel izlenim itibariyle
karistirilmasi riski bulunacak diizeyde benzer olmadiklari,
zira ilag markasi olan isaretlerin farkly iki etken madde
adindan  tiretildigi, ayrica farklt  hastalar igin
kullamilacak ilaglara iligkin bulundugu gibi gerek yazim
bicimleri gerekse okunuslari ve genel izlenimleri itibariyle
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held that the general acceptance of the reputation of a
registered trademark as a sign identifying or naming a
good, article or service would apply under Article 24 of the
National Industrial Rights Legislation. In such a case,
cancellation of the trademark registration can be requested,
but the phrase Botox needs to be evaluated within this
scope, although it has been determined that Botox has a
level of recognition that cannot be confused with Botox
becoming a common name.

Based on the approaches mentioned earlier regarding the
"R." trademark in Turkey and the ASPRIN trademark in
the United States, it is clearly stated that a trademark
becomes generic if the trademark of the drug is directly
identified with the active substance it contains. On the other
hand, although the trademark "Botox" is touted by the
majority of the public as the name of the medical procedure
for the administration of the drug it contains, since it is not
used to identify the chemical active ingredient itself, it
retains its distinctive function as a stand-alone
pharmaceutical trademark and therefore does not become
generic. Finally, another fact to be considered in the
genericisation of pharmaceutical trademarks  will
undoubtedly be the consumer group to which they are
addressed. In this regard, whether the drug is offered on
prescription is essential, and this situation, which shows the
level of awareness of the consumer mass, should be
considered.

V.Evaluation of Likelihood of Confusion in
Pharmaceutical Trademarks

The situation where a generic drug brand is registered with
certain additions should be evaluated. The Court of
Cassation, in cases where the previously dated trademark
does not contain any active ingredient, has determined that
the creation of a subsequently dated brand with broad
freedom of choice but similar to the previous brand might
create a likelihood of confusion between the involved
trademarks, and the consumer's awareness may not prevent
this. In fact, in assessing the possibility of confusion in
pharmaceutical brand names, in the decision dated
09.10.2017, the Court stated, “Considering reasonably
informed, careful, and attentive average consumers in the
form of doctors and pharmacists, who constitute highly
informed and professional buyers, there is no significant
level of similarity between the applications and the
previous brand concerning auditory, visual, conceptual, and
overall impressions. This is because the signs representing
pharmaceutical trademarks are derived from two different
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yeterince farklilastiklary, bu nedenle 556 sayili KHK 'nin
8/1-b maddesi anlaminda tescil engelinin
gerceklesmedigi, ayrica yiiksek seviyede ayrit edicilik ya
da tammmmushik iddialarinmin ispatlanamadigr gerekgesiyle
davanin reddine karar verimistir.” hiikkiim altina alinmis
olan karigtirilma ihtimaline iliskin unsurlarin, tiiketici
kitlesi ve ilacin etken maddesi ile dogrudan bagdasmakta
oldugu tespit edilmektedir.

Bu gorlis dogrultusunda, 16.12.2019 tarihli Yargitay
kararinda “Mahkemece, davacinin "INFANTUM" ibareli
markast ile davali ..'in "Infanta" ibareli markasi
Ingilizcede "bebek, kiiciik ¢ocuk, vb." anlamina gelen
"Infant" kelimesinden tiiretilmistir. Bu durumda, davaya
konu taraf markalari ilag emtialarinin etken maddesi veya
tedavi ettigi  hastaliga atif yapan ibarelerden
tiiretilmediginden  ortalama  tiiketiciden daha iyi
bilgilenmis ve dikkatli doktor, eczaci, dis hekimi gibi
tiikketicilerin elinden gecerek kullanilmasi dahi markalarin
556 sayili KHK'nin 8/1-b maddesi anlaminda benzerligini
ortadan kaldirmayacaktir. Mahkemece, doktor ve
eczacilarin elinden gecerek kullanilan emtia siniflar
bakimindan da davanin reddine karar verilmesi
gerektigine” karar verilmistir.

Bunun tam tersi olarak, Yargitay jenerik ilag markalarinda
eger ki marka ilacin etken maddesini tagiyorsa bu ibareye
eklenecek herhangi bir ek ile benzerlik ihtimalinin ortadan
kalkacagii belirtilmigtir. Nitekim Yargitay goriisiinde
istikrar gostererek 8.11.2022 tarihli kararinda ise ¢inko
etken maddesini iceren ilaclar bakimindan “Zinco”
ibaresini icerir markalarin zayif marka nitelinde oldugu,
bu nedenle "Zinco” ibaresini i¢eren ve etken maddesi
¢inko olan ilag emtialar1 yoniinden marka sahibinin benzer
yeni marka basvurularina  katlanmasi  gerektigi
vurgulanmistir. Yine, Yargitay 16.6.2022 tarihli
kararinda, STAVIN ve STAFINE markalari arasindaki
karigtirllma  ihtimali ~ degerlendirilmesinde; markalar
arasinda gorsel, isitsel ve kavramsal benzerlik bulunsa da,
“Her iki markanin da "STAFILOKOK" bakterisinin yol
actigl enfeksiyonlarin tedavisinde kullanilan ilaglara
iliskin ~ olmasi,,, her iki taraf markasinin da
"STAFILOKOK" bakterisine atifta bulundugu ve taraf
markalarimin aldig1 eklerle birbirlerinden farklilastigi,
hastaliga yol acan bakterinin ad1 gibi jenerik ifadeler ve bu
ifadelere yakin ibarelerin kullaniminin kimsenin tekeline
birakilamayacak olmasi ve bilingli tiiketici Kitlesine
yonelik olmasi sebebiyle” taraf markalar1 arasinda
karistirilma ihtimali bulunmadigi kanaatine varilmistir.
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active ingredient names, and they differ significantly in
terms of spelling, pronunciation, and overall impressions of
medications intended for different patients. Therefore,
according to Article 8/1-b of Law No. 556, the obstacle to
registration did not occur, and claims of high
distinctiveness or renown were not proven, leading to the
dismissal of the case.” . It's noted that the factors regarding
the likelihood of confusion articulated in this ruling align
directly with the consumer base and the drug's active
ingredient.

In line with this view, in the Supreme Court's decision dated
16.12.2019, it was stated that “The plaintiff's brand bearing
the designation "INFANTUM" and the defendant's brand
"Infanta" derive from the English word "Infant," which
means "baby, young child, etc." Therefore, since the
involved trademarks in the case are not derived from
references to the active ingredients of pharmaceutical
commodities or the diseases they treat, even if they are
subjected to scrutiny by more informed and attentive
consumers such as doctors, pharmacists, dentists, this usage
would not eliminate the similarity between the trademarks
within the context of Article 8/1-b of Law No. 556.
Consequently, the Court ruled that the case should be
dismissed concerning the commodity classes used by
doctors and pharmacists.”

On the contrary, the Supreme Court stated that in the case of
generic drug trademarks containing the drug's active
ingredient, adding any extra term to this designation would
eliminate the likelihood of similarity. Indeed, maintaining
consistency in its standpoint, in its decision dated
November 8 2022, regarding drugs containing the active
ingredient zinc, it was emphasized that trademarks
containing the term “Zinco” are of weak trademark status.
Therefore, the trademark holder should accept similar new
trademark applications concerning products containing the
term “Zinco” and having zinc as the active ingredient . In
its decision dated 16.6.2022, in the assessment of the
likelihood of confusion between the trademarks STAVIN
and STAFINE, Although there is a visual, auditory and
conceptual similarity between the trademarks, "Both
trademarks are related to medicines used in the treatment of
infections caused by the bacteria "STAFILOCOCOK",
both party trademarks refer to the bacteria
"STAFILOCOK" and the party trademarks differ from
each other with the suffixes since the use of generic
expressions such as the name of the bacteria causing the
disease and expressions close to these expressions cannot
be left to the monopoly of anyone and are intended for the
conscious consumer mass", it has been concluded that there



MAKALELER / ARTICLES

Yargitay’in 03.12.2019 tarihli kararinda “Dava, davaci
tarafca “CERTICAN” ibareli itiraz gerek¢esi markaya
istinaden davalinin 2012/69266 sayili “SEPTICAN”
ibareli marka bagvurusuna yapilan itirazin reddine dair
YIDK kararmin iptali ve marka hiikiimsiizliigii istemine
iligkindir. Markalar arast benzerlik ve karigtiritlma
ihtimalinin bulunup bulunmadiginin tespitinde mal veya
hizmetin hitap ettigi kitle ve bu kitlenin toplumsal diizeyi
ve durumu o6nem arz etmektedir. Ozellikle ilag
markalarinda goriisii dikkate alinmasi gereken kitle doktor
ve eczacilardan olusan bilingli kitle oldugu, her iki
markanin  “CER” ve “SEP” seklindeki baglangic
kisimlarmin oldukea farkli oldugu da dikkate alindiginda,
markalar arasinda gorsel ve kavramsal bir benzerlik
bulunmadigi, kismi sescgil benzesmenin de markalar

arasinda 556 sayili KHK 8/1-b. bendi uyarinca
karistirilmaya  yol acacak sekilde benzerlik
bulunmadigmmin ~ kabulii ~ gerekirken, = mahkemece

hatali-ayrik bilirkisi raporu hilkkme esas alinarak yazili
gerekgelerle davanin kismen kabuliine karar verilmesi
dogru goriilmediginden, kararin kaldirilarak bozulmasina
karar verilmistir.”  Yine benzer olarak, Yargitay’in
18.06.2014 tarihli kararinda “Her iki marka arasinda tek
2.siradaki harfin disinda tamamen ayni olduklar,
markalarin baslangiclar1 ve son kisimlart ayni olmakla
yiiksek diizeyde gorsel ve sesgil benzerlik tasidiklari, her
iki markanin da bilinen anlamlarinin olmamasi nedeniyle
kavramsal yonden karsilastirilmalarinin - miimkiin
olmadigy, ilag sektoriindeki marka tercihinin genel olarak,
ya ilacin etken maddesine (Apranax/Naproxin), ya da
tedavisi hedeflenen hastaliga (Helipak/Helicobacter)
vurgu yapan jenerik isaretlerden olusturuldugu, etken
maddeye veya tedavisi hedeflenen hastaliga dogrudan atif
yapan isaretlerin tamimlayici olup, kullanma hakkinin
belirli  bir kisinin  (ilag  firmasimin)  tekeline
birakilamayacagi, o nedenle, hedef kitlenin bilingli
tiiketici kitlesi oldugu da dikkate alinarak, atif yoluyla
olusturulan ila¢ markalarinin, etken maddeye veya
hastalik ismine ayirt edici bir ek yapilarak tesciline cevaz
verildigi ve bu tiir ilag markalar1 arasindaki nispeten
kiigtik farkliliklarin  dahi ayirt edicilik i¢in yeterli
goriildiigli, ancak aradaki farkliligin ayirt ediciligi
saglayacak miktar ve nitelikte olmasinin gerektigi, ayirt
edilemeyecek derecede benzer isaretlerin ya da benzerlik
oraninin yiiksek oldugu isaretlerin, -bu bir ila¢g markasi
olsa bile- tescil engelinin siirdigiiniin gozden uzak
tutulmamasi gerektigi, davaya konu somut olayda da,
davali taraf bagvuru konusu ... ibareli markanin, her hangi
bir etken maddeye atfen bu sekilde isimlendirildiginin
iddia ve ispat edilmedigi, boyle olsaydi bile, davalinin ...
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is no possibility of confusion between the party trademarks.

In the Supreme Court’s decision dated December 3, 2019,
“the case revolves around the appeal for the annulment of
the decision made by the Board of Appeal for the Protection
of Trademarks rejecting the objection against the trademark
application "SEPTICAN," filed about the opposition based
on the mark "CERTICAN." The determination of similarity
between the marks and the possibility of confusion
primarily depends on the audience targeted by the product
or service and that audience's societal level and status.
Particularly in pharmaceutical trademarks, the audience to
be considered comprises informed individuals such as
doctors and pharmacists. Considering that the initial parts
of both marks, "CER" and "SEP," are notably different, and
there is no visual or conceptual similarity between the
marks, and partial phonetic resemblance does not lead to
similarity confusion according to Article 8/1-b of Law No.
556, it was deemed incorrect for the Court to partially
accept the case based on an erroneous and discrepant expert
report. Therefore, the decision was revoked and annulled.”

The Supreme Court’s decision, dated June 18, 2014, stated
that "Both trademarks are completely identical except for
the only 2nd letter. They are completely identical except for
the only letter in the second row, they have a high level of
visual and sonic similarity with the same beginnings and
endings of the trademarks, it is not possible to compare
them conceptually since both trademarks do not have
known meanings, the trademark preference in the
pharmaceutical sector is generally, generic markings that
emphasize either the active substance of the medicinal
product (Apranax/Naproxin) or the disease for which it is
intended to treat (Helipak/Helicobacter); markings that
directly refer to the active substance or the disease for
which it is intended to treat are descriptive and cannot be
monopolized by a specific person (pharmaceutical
company), Therefore, taking into account that the target
audience is the conscious consumer, the registration of
pharmaceutical trademarks created by reference is
permitted by adding a distinctive addition to the active
substance or disease name, and even relatively minor
differences between such pharmaceutical trademarks are
considered sufficient for distinctiveness, However, the
difference should be of such quantity and quality as to
ensure distinctiveness, and it should not be overlooked that
the registration barrier continues for signs that are
indistinguishably similar or signs with a high rate of
similarity, even if this is a pharmaceutical trademark, and in
the concrete case subject to the case, the defendant has not
claimed and proved that the trademark with the . ... has not
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ibareli markasinin varligi karsisinda, genis secenek
Ozgiirligli kapsaminda ayirt edilemeyecek derecede
benzer isareti kullanma hakki vermeyecegi, ortalama
tiketici kitlesi, bilingli tiiketici grubuna dahil olsa bile
mutlak surette markalar arasindaki her ayrintiyr fark
edebilecekleri anlamina gelmedigi, mevcut haliyle, davali
sirkete ait ... ibareli markanin, davact markasindaki “tibbi
miistahzar” mallartyla aynmi kategorideki mallar yoniinden
tescil olunmasiin, ortalama tiiketici kitlesinin kokeni
itibariyle davaci markasi ile davali markasim1 KHK’nin
8/1 (b) m. anlaminda karigtirma ihtimalinin bulundugu
gerekgesiyle davanin kismen kabuliine karar vermistir.”
Son olarak, Yargitay’in 13.01.2003 tarihli ilaminda “Dava
konusu tiriinlerinin ilag oldugu, ilaci kullanan hastanin ilag
tercihini kendi istegi dogrultusunda ve bizzat yapmadigi,
doktorun tercihine uymak zorunda oldugu, ilaglarin
eczacilar tarafindan satisa sunuldugu dolayistyla doktor ve
eczact gibi egitimli kisilerin aslinda kullanan oldugu,
LIPIDIL ve LIPIDROL kelimelerini arasinda kulak
algilamas1 yoniinden yeterince farklilik oldugu, ayirt edici
ekler nedeniyle bilgilenmis tiiketici grubu (doktor ve
eczacilar) agisindan yeterli ayirt edicilige sahip oldugu
acikca belirtildigi halde, doktor tarafindan bilingli olarak
tercih edilen ve regeteye dogru olarak hizli ve okunaksiz
bir bi¢imde yazilan iki kelimeden birinin regeteyi okuyan
eczaci ya da kalfas1 tarafindan digeriyle karistirilmasi riski
oldugundan raporun sonu¢ kisminda markalar arasinda
iltibasa  yol acacak benzerligin  bulundugundan
bahsedilmistir. Objektif ilkelere gdre bilingli kullanici
grubu (doktor ve eczacilar) yoniinden markalarin ayni ya
da ayirt edilemeyecek Olglide benzer olmadiklart agik
olarak tespit edildigi halde subjektif Olgiilere ve yasal
olmayan bilirkisi heyeti gerekgesine itibar edilerek
markalar arasinda benzerlik bulundugunun kabuli ve
davanin reddin dogru goriilmemistir.”

Bu kapsamda, Yargitay kararlari incelendiginde SMK
madde 5 dogrultusunda her ne kadar tanimlayici ibareler
ayirt edicilikten yoksun olmasi sebebiyle marka olarak
tescil edilemese de ilag markalar1 bakimindan bu husus bir
istisna teskil etmistir. Zira burada ilag markalarinin yanina
onemsiz ekler ekleyerek ilacin etken maddesinin isminden
olusabilecegi ve bir etken maddenin kimsenin tekeline
birakilmamas1 amaciyla da yanma gelen farkli ek
unsurlarla benzerlik riski yok edilerek tescilinin miimkiin
oldugu anlasilmaktadir. Ancak, bu durum markanin zayif
marka olmasina neden olmakta ve marka sahibinin
akabinde tescil edilen benzer markalara katlanmasini
zorunlu kilmaktadir.
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been claimed and proved to be named in this way in
reference to any active substance, even if this were the case,
it would not give the defendant the right to use an
indistinguishably similar sign within the scope of wide
freedom of choice in the face of the existence of the
defendant's ... trademark, even if the average consumer
group is included in the conscious consumer group, it does
not necessarily mean that they can recognize every detail
between the trademarks, as it stands, the defendant
company's ... for goods in the same category as the
"medical preparations" goods in the plaintiff's trademark,
there is a possibility that the average consumer group may
confuse the plaintiff's trademark with the defendant's
trademark in the sense of Article 8/1 (b) of the Law
no.556."

The Supreme Court's January 13, 2003 decision stated that
“the products in question were pharmaceuticals. Patients do
not make their own choices for medication; they adhere to
the preferences of doctors, and pharmacists dispense the
drugs. Therefore, educated individuals such as doctors and
pharmacists actually use these medications. It was also
highlighted that there was sufficient difference between the
terms "LIPIDIL" and "LIPIDROL" in terms of auditory
perception and that, due to distinctive suffixes, they
possessed enough distinctiveness for an informed
consumer group (doctors and pharmacists). Despite this
clarity and the acknowledgement of their dissimilarity
based on objective criteria, the report mentioned a risk of
confusion between the two terms when written quickly and
illegibly by a doctor on a prescription, potentially leading to
confusion by the pharmacist or their assistant reading the
prescription. The decision to accept similarity between the
marks based on subjective measures and an illegitimate
expert committee's reasoning, despite the clear
determination that the marks were not the same or
indistinguishably similar according to objective standards,
was deemed incorrect.”

In this context, when examining Supreme Court decisions,
although descriptive terms are ineligible for trademark
registration due to their lack of distinctiveness according to
Article 5 of the IPL, this has constituted an exception
concerning pharmaceutical trademarks. It's understood that
in the case of pharmaceutical trademarks, their registration
becomes possible by adding insignificant suffixes to the
drug names derived from the active ingredients and with
different additional elements accompanying them to avoid
the risk of similarity and prevent any sole ownership of an
active substance. However, this situation leads to the brand
being considered a weak mark, necessitating the brand
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flag markalarinin karistirilma ihtimalinin
degerlendirilmesinde,  regeteli  ilaglar  nezdinde,
bilgilenmis kullanici olarak tiiketici kitlesinin ilk zincirini
olusturan uzman saglik personelleri iizerinden yola
cikilarak, profesyonel anlamdaki tiim bilgi ve donanima
sahip olmalarina ragmen, onlar tarafindan dahi ilag
markalart kavramsal, isitsel ve gorsel anlamda ayni
ve/veya ayirt edilemeyecek derecede benzer olarak
algilanabiliyorsa o halde ilgili ilag markalarinin arasinda
karigtirilma  ihtimalinin = varligindan bahsedilebilecegi
kanaatine varildigi tespit edilmektedir. Ancak, Tirk
Hukukunda jenerik etken maddesini (patent hakki sona
ermis olan etken madde) igeren ila¢ markalarinin, etken
maddenin sonuna bazi “ek” ekleyerek olusturulmasi
halinde; marka olarak tescil edilebilecegi gibi, bilgilenmis
kullanic1 nezdinde karistirilma ihtimali tehlikesini de
ortadan kaldirdigi 6nemle vurgulanmaistir.

Her ne kadar iilkemizde regeteli medikal ilag kullaniminin
daha yaygm oldugu ve bu nedenle emsal kararlar
cercevesinde receteli ilaglara deginilmis olsa da, igtihat ile
paralel olacak sekilde, ilacin recetesiz olarak dogrudan
tiikketiciyle bulusturuluyor olmasi halinde baska bir deyisle
tilketici kitlesinin artik bilgilenmis - uzman kisiler
olmadigi, dogrudan ortalama tliketici  kitlesine
doniistiiriilmiis oldugu hallerde ise karistirilma ihtimalinin
daha kolay ortaya cikabilecegi dikkate alinmalidir.

SONUC VE ONERILER

Tiim bu anlatilanlar uyarimeca, tescilli bir ilag markasimnin
kapsadig1 emtia ve/veya hizmet nezdinde ayirt ediciligini
yitirerek jenerik ad haline gelmesi belirli durumlar altinda
miimkiin olabilmektedir. Bu durumdan kaginmak isteyen
marka hakki sahibi ila¢ sirketlerinin, markalariin ayirt
ediciliklerini korumak yoniinde gerekli ¢alismalar1 6zenle
yiriitmeleri gerekmektedir. Marka sahiplerinin, yaygin ad
haline gelmesi tehdidi altinda olan markalar ile ilgili
tiketici anketleri yaptirmak suretiyle durumu tespit
etmeleri, olumsuz durumlarda da marka ayirt ediciligini
arttirmak adma ¢esitli reklam ve pazarlama yontemleri
uygulamalart uygun olabilecektir. Bu kapsamda, online
ve/veya fiziki sozliikler/ansiklopediler/bilgi kaynaklar1 da
taranarak bir ilag markasinin jeneriklestirildigi durumlara
ivedi sekilde midahale etmek o6zellikle Yargitay’in
jeneriklesme ile miicadele noktasinda ihmal karari
vermemesi adina oldukga 6nem arz edecektir.

Diger yandan, ila¢g markalar1 6zelinde bir diger 6énem ve
ozellik arz eden konu da karistirtlma ihtimali
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owner to tolerate subsequently registered similar marks.

In the assessment of the likelihood of confusion between
pharmaceutical trademarks, particularly concerning
prescription drugs, it is observed that even expert
healthcare professionals, representing the first link in the
chain of informed consumers, perceive pharmaceutical
trademarks as conceptually, phonetically, and visually
identical or indistinguishable despite possessing all
professional knowledge and expertise, then the presence of
potential for confusion among the relevant pharmaceutical
trademarks can be concluded. However, it's crucially
emphasized in Turkish Law that pharmaceutical trademarks
containing generic active ingredients (those with expired
patent rights) can be registered as trademarks by adding
certain “suffixes” to the end of the active substance's name.
This method not only allows registration as a brand but also
effectively eliminates the risk of confusion among
informed users.

Even though there's a focus on prescription medication due
to its more prevalent use in our country, as outlined in
precedent decisions, it's important to note that parallel to
legal precedents, when medications are made available
directly to consumers without a prescription, in other
words, when the consumer audience is no longer informed
by expert individuals but instead converted into an average
consumer base, the potential for confusion might arise more
efficiently, this aspect should be taken into account.

VI.CONCLUSION AND REMARKS

Accordingly, a registered pharmaceutical trademark may
lose its distinctiveness for the goods and services it covers
under certain circumstances and become a generic name.
Pharmaceutical companies wishing to avoid this situation
should diligently carry out the necessary work to protect the
distinctiveness of their trademarks. It may be appropriate
for trademark owners to determine the situation by
conducting consumer surveys regarding their trademarks
that are threatened to become common names and, in
unfavourable cases, to apply various advertising and
marketing methods to increase the trademark's
distinctiveness. In this context, it will be crucial to
intervene urgently in cases where a pharmaceutical
trademark is genericized by scanning online and physical
dictionaries/encyclopedias/information sources, mainly to
prevent the Supreme Court from ruling negligence in the
fight against genericization.



MAKALELER / ARTICLES

degerlendirilmesidir. Tiirk hukuk sisteminde marka iltibas
kriterleri ¢ercevesinde isaretlerin anlamsal, isitsel ve
gorsel olarak benzerlikleri degerlendirilirken sektorel
farkliliklar gdze carpmaktadir. ilag sektorii 6zelinde
yapilacak karistirilma ihtimali degerlendirmesinde, genel
karigtirtlma ihtimali kriterlerinden farkli olarak ilacin
receteli satilip satilmadigi, ilacin etken maddesi
kullanilarak olusturulup olusturulmadigi gibi spesifik
hususlarin varlig1 incelenmelidir. Mevcut uygulamada,

i) receteli ilaglarda regetesizlere kiyasla karigtiritlma
ihtimalinin olusmasinin ¢ok daha zor oldugu, zira tiiketici
kitlesinin bilgilenmis tiiketici olarak kabul edildigi ve

ii) ilacin etken maddesinin ismini/kisaltmasin1 i¢eren ilag
markalarinda etken maddenin ismine yonelik tekel hakki
birakilamayacagindan bahisle etken maddeyi kok ibare
olarak igeren ilag markalarinin yanina dnemsiz/ayirt edici
olmayan ekler eklenerek karigtirllma ihtimalinin yok
edilebilecegi  hususlart  yeknesak  olarak  kabul
edilmektedir.
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On the other hand, another important and specific issue for
pharmaceutical trademarks is assessing the likelihood of
confusion. In the Turkish legal system, sectoral differences
stand out when evaluating the semantic, auditory and visual
similarities of signs within the framework of trademark
confusion criteria. In the likelihood of confusion
assessment to be made in the pharmaceutical sector, unlike
the general likelihood of confusion criteria, the existence of
specific issues such as whether the drug is sold on
prescription or not and whether it is created using the active
ingredient of the drug or not should be examined. In the
current practice, it is uniformly accepted that i) the
likelihood of confusion is much more difficult to occur in
prescription  medicinal  products  compared  to
non-prescription medicinal products since the consumer
group is considered to be an informed consumer, and ii) the
likelihood of confusion can be eliminated by adding
insignificant/non-distinctive suffixes following to the drug
trademarks containing the name/abbreviation of the active
substance of the drug since the monopoly right for the name
of the active substance cannot be left in the drug trademarks
containing the active substance as a root phrase.
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GIRiS

Ticari isletmeler, rekabetin arttig1 ve fikirlerin her gecen
giin daha da deger kazandig1 bu giinlerde rekabet¢i pazarda
faaliyetlerini verimli bir sekilde siirdiirebilmek igin
ozellikle bilisim ve teknolojiye yliksek yatirimlar yapmakta
ve arastirma gelistirme (“AR-GE”) c¢alismalarina
odaklanmaktadirlar. Teknoloji ve AR-GE’nin en O6nemli
unsuru buluslar ve bu buluslarin ticarilestirilmesidir.
Buluslar, patent veya faydali model tescilleri ile koruma
altina almmalarin1 takiben ticarilestirme safhalarinda
yapilan ig birlikleri ile daha genis bir tiiketici kitlesine hitap
edebilmektedirler. Tiiketici kitlesini ve faaliyet sahasini
gelistirmek isteyen patent/faydali model sahibi ticari
isletmeler ticlincii kisilerle lisans sozlesmeleri yapmakta ve
boylece buluslarina konu iiriin ve/veya metotlar1 kendi
belirledikleri kurallar altinda daha genis c¢evrelere
ulastirabilmektedirler.

Lisans sozlesmeleri kisaca bir fikri veya smai hakkin
kullaniminin bir {icret karsiliginda (veya iicretsiz olarak)
belirli bir siireligine hakkin sahibi tarafindan tgiincii bir
kisiye  (kigilere) devredildigi  sozlesmeler olarak
tanimlanabilmektedir. Bu kapsamda lisans sozlesmesiyle
lisans alan belli bir siire ile fikri veya sinai hakkin ticari
kullanimi hususunda hak sahibi olabilmektedir. Sinai
haklar 6zelinde lisans sozlesmelerinin konusunu marka,
patent, tasarim ve faydali modelin kullanim hakki
olusturmakta olup bir¢ok farkli tiirde lisans sodzlesmesi
yapilabilmektedir. Bu tiirlerden bazilar1 kanun koyucu
tarafindan diizenlenmis iken (inhisari- basit lisans,
zorunlu-istege bagli lisans) bazilar1 da taraf iradesi (karma-
tek lisans, isetmeye bagli- kisiye bagli lisans) ile ortaya
¢ikabilmektedir.

Hukuki niteligi itibariyle patent lisans sozlesmeleri diger
sozlesmeler gibi taraflarin karsilikli irade beyanlan ile
kurulmakta olup, taraf iradelerinin sozlesmenin objektif
unsurlar1 hususunda uyusmus olmasi gerekmektedir. Bu
kapsamda patent lisans sdzlesmesi genellikle ivazli olmasi
ile birlikte tam iki tarafa borg yiikleyen bir sdzlesme olup
lisans verenin patent haklarmi kullanimini saglamasi
borcunu yiiklenirken, lisans alan ise bu kullanim ve
yararlanma karsiliginda bir miktar bor¢ 6demekle yiikiimlii
kilinmistir. Doktrinde lisans sdzlesmesinin bedelsiz olarak
kurulmasi halinde tek tarafa bor¢ yiikleyen bir sézlesme
oldugu belirtilmis ise de taraflarin lisans bedelini 6deme ve
kullandirma hakki1 disinda pek ¢ok yiikiimliligi (teknik
bilgi saglama, hakkin ihlalini lisans verene bildirme vb.)
bulundugu dikkate alindiginda iki tarafa borg yiikleyen bir
sozlesme oldugu seklindeki yorumun daha dogru olacagi
kanaatindeyiz.
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ABSTRACT

Businesses are investing especially in information and
technology and focusing on research and development
("R&D") activities in order to continue their activities
efficiently in a competitive market, where competition is
increasing, and ideas are gaining more and more value
every day. The most important element of technology and
R&D is inventions and their commercialization. After
inventions are protected by patent or utility model
registrations, they can appeal to a wider consumer base
through collaborations made during the commercialization
phase. Patent/utility model owners who wish to develop
their consumer base and field of activity enter into licensing
agreements with third parties, thereby making the products
and/or methods subject to their inventions available to
wider circles under the rules determined by them.

License agreements can be defined as agreements where
the use of an intellectual or industrial right is transferred by
the owner of the right to a third party for a certain period of
time in exchange for a fee (or for free ). In this case, with
the license agreement thelicensee may have right to
commercial use of the intellectual or industrial right for a
certain period of time. In terms of their legal nature, patent
license agreements, like other agreements, are established
by the mutual declarations of will of the parties, and the
wills of the parties must agree on the objective elements of
the agreement. In this context, the patent license agreement
is generally an onerous contract that imposes a debt on both
parties, and the license grantor is obliged to ensure the use
of patent rights, while the licensee is obliged to pay a
certain amount of debt in return for this use and benefit.
Although it's stated in the doctrine that if the license
agreement is established free of charge, it's a contract that
imposes obligations on one party , considering that the
parties have many obligations (providing technical
information, notifying the licensor of infringement, etc.)
other than the right to pay the license fee and the right to use
it, we believe that the interpretation that it is a contract that
imposes obligations on two parties would be more accurate.
In this article, it is planned to evaluate the general rules of
patent license agreements and the contractual limits in
practice and to highlight the issues that will guide the
preparation of the agreement.

2.Determination of the Subject Matter of the
Patent License Agreement

The subject matter of patent license agreements is the right
to use the patent and the rules/limits regarding this right.
The World Intellectual Property Office ("WIPO") defines a
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Isbu makalemizde patent lisans sdzlesmelerinin genel

kurallar1  ile uygulamadaki sozlesme  smirlariin
degerlendirilmesi  ve  sOzlesmenin  hazirlanmasinda
rehberlik edecek hususlarin one ¢ikarilmasi
planlanmaktadir.

2.Patent Lisans Sozlesmesinin Konusunun
Belirlenmesi

Patent lisans sozlesmelerinin konusunu patentin kullanim
hakki ve buna iliskin kurallar/sinirlar olusturmaktadir.
Diinya Fikri Miilkiyet Ofisi (“WIPQO”) patenti, “teknik bir
konuda yenilik getiren veya teknige iliskin bir soruna yeni
¢Oziim getiren Urlin veya usule iligkin bulusa tanman
miinhasir bir hak” olarak tanimlamis olup, Sinai Miilkiyet
Kanunu (“SMK”) ise “Teknolojinin her alanindaki
buluslara yeni olmasi, bulug basamagi icermesi ve sanayiye
uygulanabilir olmas1 sartiyla patent verilir.” olarak
diizenlemektedir.

SMK kapsaminda sadece Tiirk Patent ve Marka Kurumu
nezdinde tescilli patentler degil, patent bagvurulari da lisans
sozlesmesine konu olabilmektedir. Basvuru siireci heniiz
baglatilmamis olan buluslar ise know-how niteliginde olup,
yalnizca know-how lisans sOzlesmesi kapsaminda
korunabilmektedir. Know-how, Tiirk Hukuk sisteminde
Rekabet Kurumunun 14.07.2002 tarihli, 2003/331 ve
2007/232 sayili Rekabet Kurulu Tebligleri ile Degisik,
Dikey Anlagmalara ilisin Grup Muafiyeti Tebligi‘nde
“’Saglayicinin tecriibe, denemeleri sonucu elde ettigi ve
patentli olmayan, uygulamaya yonelik, gizli, esash ve
belirlenmis bilgi paketi” seklinde tanimlanmistir. Diinya
Fikri Miilkiyet Orgiitii (“World Intellectual Property
Organisation”) tarafindan yapilan tanimlamaya gore ise
sinal miilkiyet ile ilgili teknigin kullanilmasina yarayan
bilgi ya da iiretim yontemleri, know-how olarak
tanimlanmaktadir.

Know -how’lar bir sinai hak olarak bulus niteliginde
olmasa dahi {retimde veya hizmetlerin sunumunda
kullanilan sir veya sir niteli§inde olmayan teknik veya
ticari bilgilerin devrinin patent kadar deger ifade etmesi
sebebiyle  patent  lisans  sOzlesmelerinden  ayri
degerlendirilmistir.  Ancak know-how’in patentlenebilir
olmasi zorunlu olmamakla birlikte know-how’1n patent ile
korunabilir bir bulusu ifade etmesi de miimkiindiir.
Know-how’1n patente konu bir bulusu igermesi durumunda
genellikle know-how sOzlesmesi, patent-lisans
sozlesmesinin bir 6n asamasimi ifade etmektedir. Zira,
boyle bir durumda know-how patent ile belgelenerek ilan
edilmedigi i¢in mutlak bir hakki ifade etmediginden
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patent as "an exclusive right granted to an invention
relating to a product or procedure that introduces an
innovation in a technical subject matter or a new solution to
a technical problem". The Industrial Property Law ("IPL")
regulates that "Patents are granted to inventions in all fields
of technology, provided that they are new, contain an
inventive step and are applicable to industry."

Under the IPL, not only patents registered before the
Turkish Patent and Trademark Office, but also patent
applications can be subject to a license agreement.
Inventions for which the application process has not yet
been initiated are in the nature of know-how and can only
be protected under a know-how license agreement. In the
Turkish legal system, know-how is defined in the
Communique on Group Exemption for Vertical Agreements
of the Competition Authority dated 14.07.2002 and
amended by the Competition Board Communiques dated
14.07.2002 and numbered 2003/331 and 2007/232 as "a
package of confidential, essential and specified information
that is obtained as a result of the experience and trials of the
provider and that is not patented and is intended for
application". According to the definition made by WIPO,
know-how is defined as information or production methods
that enable the use of the technique related to industrial

property.

Know-how, as an industrial right, is evaluated separately
from patent license agreements since the transfer of
technical or commercial information used in the production
or provision of services, even if it isn't an invention, is as
valuable as a patent. However, although it is not mandatory
for know-how to be patentable, it is also possible for
know-how to express a patentable invention. Where the
know-how includes a patentable invention, the know-how
agreement generally represents a preliminary stage of the
patent-license agreement.

In such a case, since the know-how is not documented and
declared with a patent, it cannot be considered as a
patent-license agreement since it does not express an
absolute right. However, according to Ongan, agreements
that are subject to the transfer of know-how should be
considered as license agreements. Also, according to Kirca,
the fact that the information constituting the know-how is
not protected by patenting is among the basic elements of
the know-how agreement. According to Erbay, if the parties
have agreed that the subject matter of the agreement shall
be patented later, a provisional know-how agreement shall
be referred to.
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patent-lisans sozlesmesi olarak degerlendirilmesi de
mimkiin degildir. Bununla birlikte Ongan’a gore konusu
know-how aktarimi olan sdzlesmelerin lisans s6zlesmesi
olarak kabul edilmesi gerekmektedir. Yine, Kirca’ya gore
know-how ‘1 olusturan bilgilerin patent alinarak
korunmamis olmasi know-how soézlesmesinin temel
unsurlar1 arasindadir. Erbay’a gore, taraflar sozlesme
konusunu daha sonra patent ettirilmek sartiyla
kararlastirmislarsa gecici know-how s6zlesmesinden s6z
edilecektir.

3. Patent Lisans Sozlesmesine Konu
Edilebilme Sartlarimin Saglanmasi

Oncelikle lisans sdzlesmesine konu edilmesi diisiiniilen
patentin SMK’da belirtilen “yenilik”, “bulus basamagi” ve
“sanayiye uygulanabilirlik” sartlarini tagimast
gerekmektedir. SMK 83/1 maddesinde yenilik unsuru
iizerine “teknigin bilinen durumuna dahil olmayan bulugun
yeni oldugu kabul edilir” sekliden bir hilkiim getirilmistir.
S6z konusu yenilik mutlak bir yeniligi aramakta olup
bulusun daha 6nce diinyanin higbir yerinde var olmamasi
anlamma gelmektedir. Bir diger deyisle iilke capinda
kamuya sunulmama halinden ziyade yazili ya da sozli
betimlemelerle ya da baskaca herhangi bir yontemle
betimlenmisse yahut agiklanmissa artik bulus yeni kabul

edilmeyecektir.
- 4

SMK nezdinde patentin tescil edilebilmesi i¢in bir diger
kosul bulus basamagi olup “teknigin bilinen durumunu
asma” olarak ifade edilmistir. Bahse konu hususun
incelenmesi ve bulus basamagi kriterini tasiyip tasimadigi
ancak uzman bir kisi tarafindan detayli sekilde
yaptlmalidir.  Teknik bir alanda olmayan ve tabiat
gliclerinden yararlanilarak, bu giiclerin kullanilmasi ile
meydana getirilebilen, ¢6ziimiin uygulanabilir oldugu
somut ve tekrarlanabilen yapinin  bulus olarak
degerlendirilmesi miimkiin olabilecektir.
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3.Providing the Conditions to be Subject to
Patent License Agreement

First of all, the patent to be subject to the license agreement
must meet the conditions of " innovation", "inventive step"
and "industrial applicability" specified in the IPL. Article
83/1 of the IPL stipulates on the element of novelty that "
An invention which is not included in the state of the art
shall be considered as novel." The novelty in question seeks
an absolute innovation, meaning that the invention has not
existed anywhere in the world before. In other words, the
invention will no longer be considered new if it is described
or disclosed by written or oral descriptions or by any other
means, rather than if it is not made available to the public
nationwide.

Another condition for the registration of a patent under the
IPL is the inventive step, which is expressed as "exceeding
the state of the art". The examination of the subject matter
and whether it meets the inventive step criterion should
only be carried out in detail by an expert. A structure which
is not in a technical field and which can be created by
utilizing the forces of nature and by using these forces, and
which is concrete and reproducible, where the solution is
applicable, can be evaluated as an invention.

Finally, the patent is required to be "applicable to industry"
and this condition is evaluated as the invention can be
obtained in industry or used as a working tool. In other
words, no matter how good and new the idea is, it cannot be
patented as an invention if it does not help to make a
product or if it does not allow to achieve a certain result.

Pursuant to the IPL, not only positive conditions but also
negative conditions are specified, and products and
processes that are not considered inventions are defined in
the law. Article 82/2-3 of the IPL lists the inventions that are
not considered inventions and cannot be patented. It’s
clearly stated that patent applications or patents that are
subject to the conditions and activities listed in the Law are
excluded from patentability. As can be seen, it will not be
possible for products that do not meet the conditions
specified by the legislator and that do not meet the
conditions for patentability under the IPL to be subject to a
patent license agreement.

If the conditions specified in the IPL are fulfilled, a license
agreement can be concluded regarding the patent or patent
application in question, and it is vital to define the patent in
question in the agreement, to clearly state what the scope of
the patent is, and to explain the term/limits of use. The lack
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Son olarak patentin “sanayiye uygulanabilirlik” olmasi sart1
aranmakta olup bu sart bulusun sanayide elde edilebilmesi
yahut bir caligma vasitasi olarak kullanilabilmesi seklinde
degerlendirilmektedir. Bir diger deyisle fikir ne kadar iyi ve
yeni olsa da bir {iriinii yapmaya yaramiyorsa ya da belli bir
sonu¢ elde etmeye olanak vermiyorsa bulus olarak
patentlenememektedir.

SMK geregi sadece olumlu kosullar degil olumsuz kosullar
da belirtilmis olup bulus sayilmayacak nitelikteki iiriin ve
islemler kanunda tanimlanmistir. SMK 82/2-3 maddesinde
bulus sayilmayan ve patent verilemeyecek buluslar
sayllmistir. Kanunda sayili hallere konu ve faaliyetlerde
bulunan patent bagvurusu veya patentin patentlenebilirlik
disinda kaldig1 agikea belirtilmistir. Goriildiigii tizere kanun
koyucunun belirttigi ve SMK kapsaminda patent olabilme
kosulunu tagimayan iiriinlerin patent lisans sdzlesmesine
konu olmas1 da miimkiin olamayacaktir.

SMK’da belirtilen sartlar1 saglamasi halinde s6z konusu
patent ya da patent bagvurusuna iliskin lisans sdzlesmesi
yapilabilmekte olup s6z konusu patentin sozlesmede
tanimlanmasi, patentin kapsamimin ne oldugunun acik
sekilde belirtilmesi ve kullanim siiresinin/sinirlariin
aciklanmast  hayati  Onem  tasimaktadir.  Patentin
tanimlanmasi hususunda netligin bulunmamasi, agik ve
siipheye yer birakmayacak ifadelerin kullanilmamasi

sO0zlesmenin konusunda muglakliga sebebiyet
verebilecektir. Keza, birden fazla patentin sdzlesmeye konu
edilmesi  hususunda da  herhangi bir sinirlama

bulunmamakta olup her bir bulusun detayli sekilde
agiklanmasit ve kullanim sinirlariin  belirlenmesi  bu
kapsamda onemlidir.

4.Lisans Sozlesmesinin Tiiriiniin
Belirlenmesi ve Taraf Iradeleri ile
Yapilabilecek Simirlandirmalar

Patent lisans sozlesmelerinin igeriginin belirlenmesinde
SMK disinda diger ilgili kanun hiikiimlerine, teknik
gelismelere ve pazarlama stratejilerine kadar genis
kapsamda degerlendirilmesi gereken pek ¢ok kriter
mevcuttur.

a.Yer Bakimindan Sinirlamalar

Patent lisans soOzlesmeleri taraflarin  ortak iradesi
dogrultusunda yer bakimindan smirlandirilabilmekte olup
bu halde lisans alan ancak smirli bir bolgede patentten
kaynakli haklarin1  kullanabilmektedir. Taraflarin  bu
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of clarity in the definition of the patent and the lack of clear
and unambiguous expressions may cause ambiguity in the
subject matter of the agreement. Also, there is no restriction
on the contractualization of multiple patents, and it is
important that each invention is described in detail and the
limits of use are determined in this context.

4. Determination of the Type of License
Agreement and Limitations of the Will of the
Parties

In determining the content of patent license agreements,
there are many criteria that should be evaluated in a wide
scope, ranging from the provisions of other relevant laws
other than the IPL, technical developments and marketing
strategies.

a.Limitations In Terms Of Location

Patent license agreements can be limited in terms of
location in line with the joint will of the parties, and in this
case, the licensee can only use its rights arising from the
patent in a limited region. It would be useful for the parties
to base these limitations on geographical regions and use
clear wording. However, unless otherwise agreed in the
contract, the license right may be exercised within the
whole country.

In the event that the licensee engages in activities outside
the area specified in the agreement, the licensor may
exercise its absolute rights against the licensee. The
limitation of the license right in terms of location should
also be evaluated in terms of competition law and will be
evaluated in the remainder of this article.

b.Limitations In Terms Of The Time

The parties may limit the right to use a patent for a period
of time. The duration of the license is determined and
attention is paid to the criteria of whether they can achieve
the result they aim with the contract or how effectively they
can bring the license to the market. However, if no
regulation is included in the license agreement, in principle,
it will remain in force until the end of the patent protection
period. Since it will become a contract based on a
non-existent right, the licensor will not be able to fulfill its
primary obligation, and it should be regulated that the term
of the contract expires with the expiration of the patent
protection period.

As stated in Article 101 of the IPL, " Starting with the
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siirlamalar yaparken cografi bolgeleri esas almasi ve net
ifadeler kullanmasi1 yararli olacaktir. Bununla birlikte
sozlesmede aksi kararlagtirllmadigr miiddet¢e lisans hakki
iilkenin tamamu icerisinde kullanilabilecektir.

Lisans alanin sézlesmede sinirlandirilmis olmasina ragmen
belirlenen alanin disinda faaliyette bulunmasi halinde ise,
lisans verenin mutlak haklarini lisans alana kars1 kullanmasi
glindeme gelecektir.  Lisans hakkinin yer bakimindan
simnirlandirilmast ~ rekabet  hukuku  anlaminda  da
degerlendirilmesi  gerekmekte olup isbu makalenin
devaminda degerlendirilecektir.

b.Siire Bakimindan Sinirlamalar

Patent kullanim hakkini taraflar stire ile
siirlayabilmektedir. Lisans siiresi belirlenip sozlesmeyle
amagcladiklart sonuca ulasip ulasamadiklar1 ya da lisansi
piyasaya ne kadar etkin sekilde siirebilecegi kistaslarina
dikkat edilmektedir. Bununla birlikte lisans sdzlesmesine
herhangi bir diizenleme konulmamasi halinde ilke olarak
patent koruma siiresinin bitimine kadar ytrirliikte
kalacaktir. Zira var olmayan bir hakka dayanan sozlesme
haline geleceginden lisans veren asli ylikiimliiligiinii yerine
getiremeyecek olup patent koruma siiresinin bitimi ile
s0zlesmenin siiresinin sona erdigi diizenlenmelidir.

SMK 101. maddesinde belirtildigi iizere “Bagvuru
tarihinden baglamak iizere, patentin koruma stiresi yirmi y1l,
faydali modelin koruma siiresi on yildir. Bu siireler
uzatilamaz.”  hiikkmi  amirdir. Bu kapsamda  bir
degerlendirme yapilacak olursa bir patentin kamu nezdinde
en fazla 20 yil sire ile korunacagi acgik olup lisans
sozlesmelerinde bu siireye dikkat edilmesi gerekmektedir.
Keza lisans sdzlesmesinin siiresinin makul bir siire olarak
belirlenmesinin ekonomik 6zgirliigiin asir1 kisitlanmasi
olarak degerlendirilebilecegi unutulmamalidir.

c.Lisans Tiirleri ve Kullanim Haklar1 Bakimindan

Lisans sozlesmesinin kapsami hususunda basit (inhisari

olmayan) ya da inhisari nitelikte  sozlesmeler
hazirlanabilmektedir. Taraflar lisans sozlesmesindeki
hakkin icerigini sozlesmede acikca kararlastirabilmekte
olup sozlesmede inhisari kullanim hakkini

kararlagtirmadiysa sozlesme basit lisans sozlesmesi olarak
kurulmus sayilir.

Basit lisans sozlesmesi 6zelinde, lisans veren lisans alana
patent hakkinin kullanimi i¢in yetki verirken daha sonra
baskalaria da ayni igerikte ve ayni kullanim alaninda lisans
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application date, the time period of the patent protection is
twenty years; the time period of the protection of the utility
model is ten years. These time periods shall not be
extended." In this case, it's clear that a patent will be
protected by the public for a maximum period of 20 years,
and this period should be taken into consideration in license
agreements. It should also be kept in mind that determining
the duration of the license agreement as a reasonable period
may be considered as an excessive restriction of economic
freedom.

c.Limitations In Terms Of License Types And Usage
Rights

Regarding the scope of the license agreement, simple
(non-exclusive) or exclusive agreements can be prepared.
The parties may explicitly agree on the content of the right
in the license agreement, and if the parties have not agreed
on the exclusive right of use, the agreement is deemed to be
a simple license agreement. In the simple license

agreement, the licensor authorizes the licensee to use the
patent right, while reserving the right to grant licenses to
others with the same content and in the same field of use. In
this way, the patent owner aims to be able to grant a license
to more than one party or to use the invention subject to the
patent together with the licensee.

If more than one person is granted the right to use a patent
with a simple license agreement, the simple licensee must
bear the rights of use in other simple license agreements. If
another simple licensee is granted a simple license in a
territory where the simple licensee is authorized, the first
simple licensee must not harm the other licensee's right to
compete. Otherwise, unfair competition provisions may be
applied if it occurs in the concrete case.
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verme hakkini sakli tutmaktadir. Bu yoniiyle patent sahibi
birden fazla tarafa lisans verebilmeyi veya lisans alan ile
birlikte patente konu bulusu kullanabilmeyi
amaclamaktadir. Basit lisans sozlesmesi ile birden fazla
kisiye patent kullanim hakkini saglamasi halinde basit
lisans alanin diger basit lisans sdzlesmelerindeki kullanim
haklarma katlanmalar1 gerekir. Basit lisans alanin yetkili
oldugu bir bolgede baska bir kimseye de basit lisans hakk1
verilirse ilk basit lisans alanin diger lisans alanin rekabet
hakkina zarar vermemesi gerekir. Aksi halde somut olayda

olusmasi halinde haksiz rekabet hiikiimleri isletilebilecektir.

Ancak basit lisans s6zlesmesinde taraflar baska bir ticlincii
kisiye lisans verilmemesi veya patentin lisans veren
tarafindan kullanilamayacag1 hususunda da
anlasabilmektedirler. Lisans verenin bu yiikiimliliige
ragmen baska bir lisans vermesi halindeyse yeni lisans
sozlesmesi gecerli olsa da lisans veren soOzlesmeye
aykiriliktan dolay1 lisans alanin ugradigi zarardan sorumlu
olacaktir.

Basit lisans sozlesmelerinde birden fazla lisans alan olmasi
halinde, lisans alanlarin dezavantajli bir konuma gelmesini
onlemek amaciyla en fazla korunan kaydi getirilmesi
mimkiindiir. En fazla korunan kaydi lisans verenin
sonradan imzalayacagi lisans sozlesmelerinde 6nceki lisans
sOzlesmesine nazaran daha avantajli kosullar1 sonradan
lisans alanlara tanimayacagmi ve Onceki lisans
sOzlesmesinin tarafi olan lisans alana da ayni kosullari
tagityacagl sartin1 icermektedir. Bu kayit ile lisans alanin
kendi rakiplerine kars1 korunmasi hedeflenmektedir.

Basit lisans sozlesmelerindeki bir diger tartismali konu ise
basit lisans sahibinin = sdzlesmeye konu hakkim
kullanmadigi  ihtimalinde  herhangi  bir  kullanma
zorunlulugunun olup olamayacagidir. Ortan, lisans alanin
lisans1 kullanmaya yiikiimli oldugunu belirtmekte iken;
Sar1, basit lisans sahibinin lisans verenle dogan sdzlesme ve
durtstlik kurali ile giiven iligkisi geregi lisansi kullanmasi
gerektigini, aksi halde kullanmamasi nedeniyle patente
konu bulusun zorunlu lisansa konu olabilecegi goriisiinii
benimsemektedir. Diger yandan, bu durum taraflar arasinda
akdedilen lisans sozlesmesinde de detayli olarak sonuglari
ile birlikte aciklanir ve kullanmama durumunun vuku
bulmasi halinde dogacak sonuclar agik¢a irdelenirse,
muhtemel bir hukuki karisikliktan da kaginilmis olacaktur.

Inhisari lisans sdzlesmesinde ise lisans veren s6z konusu
gayri maddi mallardan sadece lisans alanin yararlanmasini
bor¢lanmakta ve kendisinin veya ti¢lincii kigilerin bunlardan
yararlanmamasini taahhiit etmektedir. Bu tiir lisans
sOzlesmesinde lisans veren patente konu bulusun
kullanimin1 bagkasina lisans veremeyecegi gibi hakkin
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However, in a simple license agreement, the parties may
also agree not to grant a license to another third party or that
the patent cannot be used by the licensor. If the licensor
grants another license despite this obligation, the licensor
will be liable for the damages incurred by the licensee due
to breach of contract, even if the new license agreement is
valid.

If there is more than one licensee in simple license
agreements, it is possible to introduce the most protected
record in order to prevent the licensees from being
disadvantaged. The most protected record includes the
condition that the licensor will not grant more
advantageous conditions to subsequent licensees in
subsequent license agreements than in the previous license
agreement and that the licensee, who was a party to the
previous license agreement, will bear the same conditions.
This registration aims to protect the licensee against its
competitors.

Another controversial issue in simple license agreements is
whether the simple licensee is obliged to use the license in
case the licensee fails to use the right subject to the
agreement. Ortan states that the licensee is obliged to use
the license. Sar1 adopts the view that the simple licensee
must use the license in accordance with the contract with
the licensor and the rule of good faith and trust, otherwise
the invention subject to the patent may be subject to
compulsory license due to non-use. On the other hand, if
this situation is explained in detail with its consequences in
the license agreement concluded between the parties and
the consequences that will arise in the event of non-use are
clearly discussed, a possible legal confusion will be
avoided.

In the exclusive license agreement, the licensor undertakes
that only the licensee shall benefit from the intangible
goods in question and that he or third parties shall not
benefit from them. In this type of license agreement, the
licensor cannot license the use of the invention subject to
the patent to anyone else, nor can he himself use the
invention subject to the contract unless he expressly
reserves his right. However, in the event that the licensor
makes an explicit arrangement in the contract in such a way
that the licensor can use the invention subject to the patent
itself, the opportunity to use the invention will arise.

If the exclusive licensee is obliged to use the invention
subject to the license and does not use the invention in
question, a compulsory license may be granted if it meets
the conditions we will explain below.
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agikca sakli tutmadikg¢a kendisi de s6zlesme konusu bulusu
kullanamamaktadir. Ancak lisans verenin 0Ozel olarak
patente konu bulusu kendisinin de kullanabilecegi sekilde
sozlesmede acik diizenleme yapilmasi halinde bulusu
kullanma imkan1 dogacaktir.

Inhisari lisans alan lisansa konu bulusu kullanmakla
ylikiimlii olup s6z konusu bulusu kullanmamasi halinde ise
asagida aciklayacagimiz sartlari tasimasi halinde zorunlu
lisans taninmasi s6z konusu olabilecektir.

Bununla birlikte inhisari lisansta dikkat edilmesi gereken
bir diger husus ise inhisari lisans alanin tek basina patent
kullanma hakkina sahip olmasi sebebiyle pazarda fiyatlari
belirleyebilme, yonlendirebilme ya da bagka bir kisinin
piyasaya girmesini engelleyebilmesidir. Bu noktada inhisari
lisans saglanmasi halinde rekabet hukuku bakimindan da
degerlendirme yapilmasi uygun olacaktir.

d.Patent Lisans Sozlesmesinin Diger Kanun Hiikiimleri
Kapsaminda Sinirlarinin Belirlenmesi

Sozlesme  hiikkiimlerinin ~ hazirlanmast  ve  patent
sozlesmesinin sinirlarmin ¢izilebilmesi i¢in SMK disinda
Tirk Bor¢lar Kanunu (“TBK”), Rekabetin Korunmasi
Hakkinda Kanun (“RKHK”) gibi sair ilgili mevzuatin da
g6z onlinde bulundurularak bir degerlendirme yapilmasi
gerekmekte olup sozlesme konusu bulusun pazarlama
stratejileri, kullanim alanlar1 da dahil sektordeki tiim varligi
ve gelisimi dikkate alinarak taraflarin hak ve menfaatlerini
koruyan bir hukuki islemin tamamlanmasi
onceliklendirilmelidir.

i.TBK Kapsamindaki Sinwrlar

Lisans sozlesmeleri TBK 26. maddesinde yer alan
“sozlesme Ozgirliigii” prensibi geregi kanunda ongoriilen
siirlar ¢ercevesinde 6zgiirce diizenlenebilmekte olup lisans
sozlesmeleri de kural olarak bu prensibe tabiidir. Bununla
birlikte yine aynmi kanunun 27/1 maddesinde belirtilen
“kanunun emredici hiikiimlerine, ahlaka, kamu diizenine,
kisilik haklarina aykiri veya konusu imkansiz” olmasi
halinde ise patent lisans sozlesmesi kesin hiikiimsiizliik
yaptirimi ile karsilasabilecektir.

Oyle ki s6zlesmeye iliskin hiikiimlerin hepsinde ayn1 dzen
gosterilerek olusturulmasi, sézlesme igerigindeki bir kisim
maddelerin gecersiz olmasi halinde sozlesmedeki diger
hiikiimlerin gegerligini etkilemeyecek ise de, bahse konu
maddeler olmaksizin sdzlesmenin yapilamayacagi acik¢a
anlasilmas1  halinde soOzlesmenin tamammin  kesin
hiikiimsiiz hale gelecegi unutulmamalidir. Bu sebeple
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However, another issue to be considered in an exclusive
license is that the exclusive licensee may determine and
direct the prices in the market or prevent another person
from entering the market due to the fact that the exclusive
licensee has the right to use the patent alone. At this point,
it would be appropriate to make an assessment in terms of
competition law in case of an exclusive license.

d.Limitations of Patent License Agreements under
Other Law Provisions

In order to prepare the provisions of the contract and to
draw the boundaries of the patent agreement, an assessment
should be made by taking into consideration other relevant
legislation such as the Turkish Code of Obligations
("TCO"), the Law on the Protection of Competition
("LPC"), in addition to the IPL, and the completion of a
legal transaction that protects the rights and interests of the
parties should be prioritized by taking into account the
entire existence and development of the invention subject
to the contract in the sector, including marketing strategies,
areas of use.

i.Limitations under the TCO

License agreements can be freely regulated within the
limits stipulated in the law in accordance with the principle
of "freedom of contract" in Article 26 of the TCO, and
license agreements are subject to this principle as a rule.
However, in the event that the patent license agreement is
"contrary to the mandatory provisions of the law, morality,
public order, personal rights or its subject matter is
impossible" as stated in Article 27/1 of the same law, the
patent license agreement may face the sanction of definitive
nullity.

It should be kept in mind that, even though the formation of
the provisions of the contract with the same care will not
affect the validity of the other provisions in the contract if
some of the provisions in the contract are invalid, if it is
clearly understood that the contract cannot be concluded
without the aforementioned provisions, the entire contract
will become null and void. For this reason, it is necessary to
carry out a very meticulous and comprehensive study for
each article in the agreement regarding the use of the
invention subject to the patent.

Also, when the evaluation of the form, which is a condition
of validity regarding the agreement, is examined, it is
understood that the legislator has determined this as a
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patente konu bulusun kullanimina iliskin sézlesmede her bir
madde i¢in oldukca titiz ve kapsamli bir c¢aligma
ylriitiilmesi gerekmektedir.

Yine, sozlesmeye iliskin gecerlilik kosulu olan sekil
degerlendirmesine bakildiginda Smai Miilkiyet Kanunu
148/4 maddesi geregince hukuki islemlerin yazili sekle tabi
olacagi belirtilmis oldugundan kanun koyucunun bunu bir
gecerlilik sart1 olarak belirledigi anlagilmaktadir. Bir diger
deyisle patent lisans sozlesmesi yapilmasi halinde
sO0zlesmenin adi yazili olmas1 gerekmekte ise de taraflardan
birinin talep etmesi halinde sicile kaydettirmek icin
sozlesmenin diizenleme seklinde noter onayli olarak
yapilabilmesi de miimkiindiir. Noter nezdinde yapilan bir
s0zlesmenin ispat kolayligi tasiyacagi ileride muhtemel
uyusmazliklarda daha giiglii bir delil haline gelecegi de
dikkate alinmalidir.

ii.Patent Konu Bulusun Kullaniminin Ucretlendirilmesi,
Pazarlanmast ve Rekabetin Korunmasi1 Hakkinda Kanun
Kapsaminda Sinirlamalar

Lisans sozlesmelerinde degerlendirilmesi gereken bir diger
onemli husus ise patent sahibinin, patente konu bulusun
kullanim hakkinin, lisans sozlesmesi ile iglincii kisilere
belirli sartlar ile siirli olarak birakmasi esnasinda basta
iicretlendirme olmak iizere pazarlamaya iliskin sorularina
cevap bulunmasidir.

Daha 6nce de belirttigimiz iizere s6zlesme serbestisi ilkesi
cercevesinde patent lisans sozlesmeleri taraflar arasinda
aksine bir diizenleme olmadikga lisans alan, bulusa konu
driinlerin / yontemlerin fiyatim1 serbest¢e Dbelirleme
yetkisine sahiptir. Ancak, doktrinde lisans alanin, lisans
verenin haklarini olumsuz etkileyecek sekilde asir1 bir ticret
belirlemesi genellikle elestirilmektedir. Zira, lisans alanin
kendi ¢ikarlarini en iist seviyeye cikartmasi halinde lisans
verenin haklarinin ve menfaatlerini zedelemesi séz konusu
olabilmektedir. Lisans alanin, lisansli tirline iliskin olarak
disiik bir fiyat belirlemesi halinde ise, ozellikle lisans
verenin de lretimde bulundugu hallerde, lisans verenin
rekabet edebilme giicli de dnemli 6l¢iide zayiflamaktadir.

Gergekten de, uluslararast patent lisans sozlesmeleri,
ozellikle lisans verenin ve lisans alanin farkli {ilkelerde
bulundugu  durumlarda, ¢esitli  zorluklara  neden
olabilmektedir. Ornegin, lisans alan kendi iilkesindeki ucuz
igglicii ve hammadde kaynaklarimi kullanarak lisansa konu
patentli bulusu daha ucuza liretebilir ve pazarlayabilir. Bu
durumda tiiketiciler agisindan, ayni kalite ve 6zelliklere
sahip patentli iriini yabanci bir iilkeden daha ucuza
edinebilme firsat1 dogabilir. Bu, lisans verenin pazar payini
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condition of validity since it is stated that legal transactions
shall be subject to written form pursuant to Article 148/4 of
the Industrial Property Law. In other words, in case of a
patent license agreement, the agreement must be in
ordinary writing, but it is also possible to notarize the
agreement in the form of an arrangement in order to register
it in the registry if requested by one of the parties. It should
also be taken into consideration that a contract made before
a notary public will be easier to prove and will become
stronger evidence in possible future disputes.

ii. Restrictions within the Scope of the Law Regarding
the Pricing, Marketing, and Protection of Competition
of a Patentable Invention

Another important issue to be taken into account in license
agreements is addressing the patentee's inquiries regarding
the limited granting of the right to use the patented
invention to third parties under certain conditions,
particularly with respect to compensation and marketing,
during the drafting of the license agreement.

An earlier mentioned principle is the freedom of contract
within the framework of patent license agreements, where,
in the absence of any contrary arrangement between the
parties, the licensee has the authority to freely determine
the price of products/methods related to the patented
invention. However, in doctrine, it is generally criticized if
the licensee sets an excessively high fee that adversely
affects the rights of the licensor. This is because, if the
licensee maximizes their own interests, it may undermine
the rights and interests of the licensor. On the other hand, if
the licensee sets a low price for the licensed product,
especially in cases where the licensor is also involved in
production, the competitive strength of the licensor can be
significantly weakened.
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azaltirken, lisans alanin pazar paymin artmasia neden
olabilir.

Patent lisans sozlesmelerinin iicretlendirmelerinde diger bir
etki ise, lisans veren ve lisans alanin, lisansa konu patentli
iirliniin satig fiyat1 konusunda anlastiklart durumlarda ortaya
cikabilir (Tuirk Hukuku uygulamasinda "tavsiye edilen
fiyat" olarak karsimiza ¢ikabilmektedir). Lisans alan kendi
iilkesindeki ucuz hammadde ve isgiicinden yararlanarak
iiretim yaparsa, kar marji lisans verene gore daha yiiksek
olabilir. Bu durumda, lisans alan ekonomik agidan hizli bir
bliylime yasayabilir ve lisans verenin rakibi haline gelebilir.
Dolayisiyla bu durum, rekabete iligkin bir inceleme konusu
haline doniisebilecektir. Bu sebeple taraflarin patent konusu
bulusa iliskin detayli degerlendirmenin alinmasi akabinde
sektorel ve icretlendirme bazli degerlendirmelerinin
yapilarak dengenin korunmasi ve en Onemlisi Rekabet
Hukuku’nda kaynaklanabilecek sorunlarin en bagtan oniine
gecilmesi yerinde hedeflenmelidir.

Ornegin lisans hakkinin kullanimmin yer bakimindan
simirlandirildigi s6zlesmelerde genellikle miisteri ve pazar

paylasimi  dogmasi  sebebiyle rekabete  aykirilik
gorlilebilmektedir. Bununla birlikte patent kullanim
hakkimmin 20 yil sire ile lisanslanabilecegi dikkate

almdiginda bu stire ve verilen hakkin kamu diizeninin
teminini zora sokmamasi i¢in son derece dikkatli
davranilmast  ve  rekabet  hukuku  ¢ergevesinde
degerlendirilmesi gerekmektedir.

Benzer sekilde taraflarin birden fazla lisans hakkinin temin
edildigi karma lisans sdzlesmelerine imza atmak istemesi,
yahut teknolojik gelismelerle birlikte sirketlerin patentlerini
baska sirketlere kullanmaya ac¢ip bunun karsiliginda bu
sirketlerin patent haklarindan yararlanmay1 talep ettigi
durumlarda ¢apraz lisans sozlesmesi s6z konusu olmakta,
fiyat tespiti veya pazar paylasiminin saglanmasi amaciyla
isbu sozlesmelerin akdedilmesi halinde rekabet hukukuna
aykiriliklar dogabilmektedir. Keza lisans anlagmalarinda
siirekli lisans iicreti diizenlenmesi, nihai Urlin fiyatinin
artmasina neden olacak tetiklemeleri barmdirmasi gibi
sebepler RKHK c¢ergevesinde aykirilik teskil edebilecektir.
Bununla birlikte dikkat edilmesi gereken bir diger husus ise
RKHK madde 4 kapsamindaki kosullar1 tasinmasi halinde
grup muafiyeti yahut bireysel muafiyet uygulanabilmesi de
miimkiin olabilecegi ihtimalidir.

Bireysel ve grup muafiyetine bakildiginda; belirli bir islem
icin yapilan degerlendirme sonucu taninan muafiyet
“bireysel”  olarak  nitelenirken, baz1i  konulardaki
anlagsmalarin  blok olarak muaf tutulmasinda “grup”
muafiyeti karsimiza ¢ikmaktadir. Grup muafiyeti terimi,
grup olarak muafiyet tanmmasina iliskin diizenlemeleri
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Indeed, international patent licence agreements, especially
when the licensor and the licensee are located in different
countries, can lead to various challenges. For example, the
licensee may use the cheap labour and raw material
resources in its own country to produce and market the
patented invention more cheaply. In this case, consumers
may be able to purchase the patented product with the same
quality and features at a lower price from abroad. This may
lead to a decrease in the licensor's market share and an
increase in the licensee's market share.

Another effect on the remuneration of patent license
agreements may arise in cases where the licensor and
licensee agree on the selling price of the patented product
subject to the license (in British law practice, this may be
referred to as the "recommended price"). If the licensee
produces by taking advantage of cheap raw materials and
labour in its own country, its profit margin may be higher
than that of the licensor. In this case, the licensee may
experience rapid economic growth and become a
competitor of the licensor. Therefore, this situation may
become a subject of a competition investigation. For this
reason, it should be aimed to protect the balance and, most
importantly, to prevent the problems that may arise from
Competition Law from the very beginning by making
sectoral and pricing-based evaluations after the detailed
evaluation of the parties regarding the invention subject to
the patent.

For example, in agreements where the use of the license
right is restricted in terms of location, anti-competitive
behavior may be observed due to customer and market
sharing. However, considering that the right to use a patent
can be licensed for a period of 20 years, this period and the
right granted should be treated with extreme caution and
evaluated within the framework of competition law in order
not to jeopardize the maintenance of public order.

Similarly, in cases where the parties wish to enter into
mixed licence agreements where more than one licence
right is provided, or in cases where, due to technological
developments, companies open their patents to other
companies and demand to benefit from the patent rights of
these companies in return, cross-licensing agreements may
be in question, and if these agreements are concluded for
the purpose of price fixing or market sharing, violations of
competition law may arise.  Likewise, reasons such as
continuous licence fees in licence agreements and triggers
that may lead to an increase in the price of the final product
may constitute a violation within the framework of the
LPC. However, another point to be noted is that it may be
possible to apply group exemption or individual exemption
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tanimlamak i¢in kullanmilmakta olup  Tiirk Rekabet
Hukukunda bu diizenlemeler, grup muafiyeti tebligleri ile
yapilmaktadir. Grup muafiyeti kapsamindaki anlagmalar
grup muafiyetine iligkin kosullart sagladigir takdirde,
rekabeti kisitlayici anlagmalara iliskin yasaklamalardan
muaftir . Bireysel muafiyet ise, grup muafiyetinden farklh
olarak, s6z konusu isbirligi uygulamalarinin tarafi olan
isletmeler ile smirli olarak hiikkiim ve sonuglarimi
dogurmaktadir. Bu kapsamda grup muafiyeti yahut bireysel
muafiyet varligi halinde rekabete aykirilik s6z konusu
olmayacaktir. Ayrica belirtilmelidir ki bireysel ve grup
muafiyetlerinin verilmesinde ve geri alinmasinda tek yetkili
organ Rekabet Kurulu olup bu muafiyetlerin varligi ile
rekabete aykiriliktan bahsedilemeyecektir.

Yine, inhisari lisans sozlesmelerinin tek basina patente
konu bulusu kullanim hakkin1 elde eden lisans alan
acisindan pazarda fiyatlar belirleyebilecegi, hakim konuma
gelebilecegi ve pazara yon verebilecegi dikkate alindiginda
sozlesmenin rekabet hukukunun temel sinirlari igerisinde
hazirlanmas1 gerekecegi agiktir. Lisans veren, lisans alani
potansiyel bir rakip olarak gorerek patent lisans
sozlesmesine kisitlayict  hiikiimler eklerse, bu tiir
hiikiimlerin Rekabet Hukuku'na aykirt olma olasiligi da
ylksektir. Bu tiir karmasik durumlar, patent lisans
sozlesmelerinin  hazirlanmasinda ve uygulanmasinda
dikkatlice ele almmalidir. Ayrica, rekabet hukuku ve
uluslararasi sozlesmeler gibi hukuki diizenlemelere uygun
olup olmadigi da goz 6niinde bulundurulmalidir.

Son olarak patent lisans s6zlesmelerinde, lisans alanin bazi
hallerde, patentli iirline iliskin olarak pazarlama faaliyeti
kapsaminda reklam yapma yiikiimliliigii altina girdigi de
gorlilmektedir. Ancak, lisans alanin her halde reklam yapma
yukiimliiligli altinda oldugundan s6z edilemez. Reklam
yapma ylkiimliiligliniin varliginin her somut olayda ayr
ayri degerlendirilmesi gerekmektedir. Lisans sdzlesmesi ile
iretim hakkiin devredildigi hallerde kural olarak lisans
alanin reklam yapma yiikiimliiliigiinden s6z edilemez. Buna
karsin, patent lisans sozlesmesi ile ayni anda lisans alana
marka hakki taninmis ya da lisansli {iretimin dagitim ve
pazarlama haklar1 da taninmigsa, markali iriiniin ya da
dagitimi1 ve satimi1 yapilacak {riiniin reklam yoluyla
tanitilmas1 da gerekmektedir.  Bu hususun da yine
pazarlama, rekabet ve reklam hukuku bakimindan
degerlendirilerek ortak bir hiikiim gelistirilmesi yerinde
olacaktir.

5.Zorunlu Lisans Sozlesmesinin Gerekmesi
Hallerinin Degerlendirilmesi
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if the conditions under Article 4 of the LPC are met.

Considering individual and group exemption; while the
exemption granted as a result of the evaluation made for a
specific transaction is characterised as "individual", the
"group" exemption appears when agreements on certain
subjects are exempted as a block.  The term "group
exemption" is used to describe the arrangements for
granting exemption as a group, and in British Competition
Law, these arrangements are made through group
exemption communiques. Agreements within the scope of
group exemption are exempt from the prohibitions on
agreements restricting competition if they fulfil the
conditions for group exemption. Unlike the group
exemption, the individual exemption, on the other hand, has
its provisions and consequences limited to the enterprises
that are parties to such co-operation practices. In this
context, there will be no anti-competitive behaviour in the
presence of group exemption or individual exemption. It
should also be noted that the Competition Board is the sole
authorized body in granting and revoking individual and
group exemptions, and the existence of these exemptions
will not lead to anti-competition.

Again, considering that exclusive licence agreements may
determine the prices in the market for the licensee, who
obtains the right to use the invention subject to the patent
alone, may become dominant and direct the market, it is
clear that the agreement should be drafted within the basic
limits of competition law. If the licensor adds restrictive
provisions to the patent licence agreement by considering
the licensee as a potential competitor, such provisions are
likely to contravene Competition Law. Such complex
situations should be carefully considered in the drafting and
enforcement of patent licence agreements. It should also be
considered whether they are in compliance with legal
regulations such as competition law and international
conventions.

Finally, in patent licence agreements, it is also observed that
in some cases, the licensee is under the obligation to
advertise the patented product within the scope of
marketing activities. However, it cannot be said that the
licensee is under an obligation to advertise in all cases. The
existence of the obligation to advertise must be evaluated
separately in each concrete case. In cases where the
production right is transferred under a licence agreement, as
a rule, the licencee is under no obligation to advertise. On
the other hand, if the patent licence agreement grants the
licencee the trademark right or the distribution and
marketing rights of the licensed production at the same
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Patentin sagladig1 teknik yenilik ve gelismelerden patent
sahibine oldugu kadar topluma da yarar saglamasi
beklendigi dikkate alindiginda bahsi gecen bulusun
kullanilmamas1 ya da bu bulustan beklenilen sekilde
yararlanilamamas1  halinde =~ bu  menfaat  dengesi
bozulabilecektir. Bu durumun 6niine gegilebilmesi ve kamu
yararmin  gozetilmesi adina zorunlu lisans kurumu
diizenlenmis, boylelikle patent sahibinin elinde tuttugu
tekel haklarin1 koétiilye kullanmasinin  Oniine  gegilmesi
hedeflenmistir. Zorunlu lisans Siai Miilkiyet Kanunu’nun
129 ile 137 maddeleri arasinda diizenlenmis olup, yalnizca
kanunda belirtilen hallerde s6z konusu olabilir.

Her ne kadar bir kisiye lisans verilmesi de taraflarin
karsilikli olarak anlagarak aralarinda yaptiklari sdzlesme ile
meydana gelebilmekte ise de kanun koyucu bazi sartlarda
zorunlu lisanslamay1 Ongormistiir.  Boylelikle, Borglar
Hukuku’nun temel ilkelerinden biri olan so6zlesme
serbestisinden dogan Ozgiirliikkler, patent sahibinden
alinarak tgiincii kisilere belirli sartlar altinda mevcut bir
patentli bulusa lisans verilmesini isteme hakki taninmistir.

Zorunlu lisansin hangi kosullarda s6z konusu olabilecegi,
kimler tarafindan, hangi wusule goére ve kimden
istenebilecegi gibi hususlar SMK’nin 129. maddesinde
diizenlenmistir. Bu madde uyarinca patent konusu bulusun
kullanilmamasi, patent konular1 arasinda bagimlilik olmasi
ve 6471 sayili Tiirkiye Varlik Fonu Yonetimi Anonim
Sirketinin Kurulmas1 ile Bazi Kanunlarda Degisiklik
Yapilmasina Dair Kanun ile Ticaretle Baglantili Fikri
Miilkiyet Haklar1 Anlagmasini Degistiren Protokol’de
belirtilen sartlarin saglanmasi halinde baska iilkelerdeki
kamu saghigi sorunlar1 sebebiyle eczacilik {iriinlerinin
ihracatinin s6z konusu olmasi, 5042 Sayili Yeni Bitki
Cesitlerine Ait Islah¢t Haklarmm Korunmasma Iliskin
Kanun kapsaminda islah¢inin, onceki bir patente tecaviiz
etmeden yeni bir bitki ¢esidi gelistirememesi durumlarinda
zorunlu lisans mahkemelerden talep edilecektir. Benzer
sekilde patent sahibinin, patent kullanilirken rekabeti
engelleyici, bozucu veya kisitlayici faaliyetlerde bulunmasi
halinde ise zorunlu lisans talebi, Rekabet Kurumlari’na
yapilacaktir.

Belirtilen maddenin (c) bendinde ise kamu yararinin s6z
konusu olmast durumunda da zorunlu lisans verilecegi
belirtilmis olup 132. maddeye atif yapilmistir. SMK madde
132 uyarinca da kamu saghg veya milli gilivenlik

nedenleriyle patent konusu bulusun kullanilmaya
baslanilmasi, kullanimin  artirilmasi, genel olarak
yaygmlastirilmasi, yararli  bir kullanim i¢in 1slah

edilmesinin biiyilk 6nem tasimasi veya patent konusu
bulusun kullanilmamasmin ya da nitelik veya nicelik
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time, the branded product or the product to be distributed
and sold must also be promoted through advertisement. It
would be appropriate to evaluate this issue in terms of
marketing, competition and advertising law and develop a
common provision.

5. Evaluation of the Cases Requiring a
Compulsory Licence Agreement

Considering that the technical innovations and
developments provided by the patent are expected to
benefit the society as well as the patent holder, this balance
of interests may be disrupted if the invention in question is
not used or cannot be utilised as expected. In order to
prevent this situation and to protect the public interest, the
institution of compulsory license has been regulated, and
thus, it is aimed to prevent the patent owner from abusing
the monopoly rights held by the patent owner. Compulsory
license is regulated between Articles 129 and 137 of the
Industrial Property Law and may only be granted in cases
specified in the law.

Although the granting of a license to a person may also
occur through a mutually agreed contract between the
parties, the legislator has foreseen compulsory licensing
under certain conditions. Thus, the freedoms arising from
the freedom of contract, which is one of the basic principles
of the Law of Obligations, have been taken away from the
patent owner and the right to request third parties to grant a
license to an existing patented invention under certain
conditions has been granted.

Article 129 of the IPL regulates the conditions under which
a compulsory license may be granted, by whom, according
to which procedure and from whom it may be requested.
Pursuant to this article, if the invention subject to the patent
is not used, there is a dependency between the subjects of
the patent, and the export of pharmaceutical products is in
question due to public health problems in other countries,
provided that the conditions specified in the Law No. 6471
on the Establishment of the Turkish Wealth Fund
Management Joint Stock Company and Amendment of
Certain Laws and the Protocol Amending the Agreement on
Trade-Related Intellectual Property Rights are met, under
Law No. 5042 on the Protection of Breeders' Rights to New
Plant Varieties, a compulsory license will be requested from
the courts in cases where the breeder cannot develop a new
plant variety without infringing a previous patent.
Similarly, if the patentee engages in activities that prevent,
distort or restrict competition whilst using the patent, the
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bakimindan yetersiz kullanilmasinin iilkenin ekonomik
veya teknolojik gelisimi bakimindan ciddi zararlara sebep
olacag hallerde zorunlu lisansa Cumhurbagkaninca karar
verilecegine hilkmedilmistir.

Sonug olarak asagida detayli sekilde acgiklanacagi lizere,
zorunlu lisanslamaya iliskin sartlar Sinai Miilkiyet
Kanunu'nca belirtilmis olup, zorunlu lisanslamanin
gergeklestirilebilmesi i¢in bu sartlardan en az birinin var
olmasi gerekmektedir.

i.Kullanmama Nedeniyle Zorunlu Lisans

Tescil ile patent hakkinin kay1t altina alinmasinin amaci, s6z
konusu patente konu bulusun ekonomik olarak
degerlendirilmesi, ekonominin kalkindirilmasi, bulusun
Ozendirilerek toplumun menfaatine teknolojik olanaklar
sunulmas1 ile dretime konu edilerek teknolojinin
gelistirilmesi ve ilgili bulusu ortaya ¢ikaran kisinin
odiillendirilmesi oldugu dikkate alindiginda lisansa konu
patentin kullanilmamasi halinde zorunlu lisans verilmesi
kanunda ongoriilmistiir.

k

e

SMK’nin 130. maddesi “Patentin verilmesi kararinin
Biiltende yayimlanmasindan itibaren ii¢ yillik veya patent
basvurusu tarihinden itibaren dort yillik siirelerden hangisi
daha gec sona eriyorsa, o siirenin bitiminden itibaren ilgili
herkes zorunlu lisans talebinin yapildig1 tarihte, patent
konusu bulusun kullanilmaya baslanmamis oldugu veya
kullanim i¢in ciddi ve gergek girisimlerde bulunulmadigi ya
da kullanimin ulusal pazar ihtiyacini karsilayacak diizeyde
olmadig1 gerekcesiyle zorunlu lisans verilmesini talep
edebilir.” hilkmii amirdir. Kanun hiikmiiniin de belirttigi
iizere kullanom i¢in ciddi ve gergek girisimlerde
bulunulmadig1 ya da kullanimin ulusal pazar ihtiyacim
karsilayacak diizeyde olmadig1 gerekgesiyle patente iligkin
zorunlu Isans verilmesi talep edebilecektir.
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compulsory licence
Competition Authority.

request will be made to the

In sub-paragraph (c) of the aforementioned article, it is
stated that a compulsory license shall also be granted in
case of public interest, and a reference is made to Article
132. Pursuant to Article 132 of the IPL, it is ruled that the
President of the Republic shall grant a compulsory license
in cases where, for reasons of public health or national
security, it is of great importance to start using the invention
subject to the patent, to increase its use, to make it generally
widespread, to improve it for beneficial use, or in cases
where the non-use of the invention subject to the patent or
its inadequate use in terms of quality or quantity would
cause serious damage in terms of the economic or
technological development of the country.

As a result, as will be explained in detail below, the
conditions for compulsory licensing are specified by the
Industrial Property Law, and at least one of these conditions
must exist in order for compulsory licensing to take place.

i.Compulsory Licence Due to Non-Use

Considering that the purpose of registering the patent with
the registry is to make economic use of the invention
subject to the patent in question, to develop the economy, to
provide technological opportunities for the benefit of
society by encouraging invention, to subject it to
production and to reward the person who created the
relevant invention, it is foreseen in the law to grant a
compulsory license in case the patent subject to the license
is not used.

Article 130 of the IPL stipulates that: "As of the expiry of
three years from the date of publication of the decision to
grant the patent in the Bulletin, or four years from the date
of the patent application, whichever expires later, any
concerned person may request the granting of a compulsory
licence on the grounds that the invention subject to the
patent has not been put into use, or that serious and real
attempts have not been made for use, or that the use is not
at a level to meet the needs of the national market." As
stated in the provisions of the law, a compulsory license
may be requested on the grounds that serious and real
attempts have not been made for use or that the use is not at
a level to meet the needs of the national market. For
European Patent Office ("European Patent Office" -
"EPO") patents, a European Patent may be subject to a
compulsory licence on the grounds that a European Patent.
The aforementioned situation will also apply in cases where
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Avrupa Patent Ofisi (“European Patent Office” — “EPO”)
patentleri icin, bir Avrupa Patentinin, Kanunun 130.
Maddesinde bahsi gegen kullanim zorunlulugunda dikkate
alman maddede bahsi gegen “Patentin verilmesi karariin
Biiltende yayimlanmasindan itibaren {i¢ y1llik” siire Avrupa
Patentinin EPO biilteninde yayinlanma, diger bir degisle
B1 yayminin EPO biilteninde yaymlanma tarihinden
itibaren hesaplanmakta ve TPE bu siire doldugunda
kullanma kullanmama beyani sunulmadigi takdirde beyanin
sunulmadigina dair yayin yapmaktadir.

S6z konusu durum, hakli bir neden olmaksizin, bulusun
kullanimina araliksiz olarak ii¢ yildan fazla ara verildigi
hallerde de uygulanacaktir. Kanun maddesinde belirtilen
“haklt neden” kavrammin kapsami ise aciklanmamis
olmakla beraber bu konuda marka hukukundaki
kullanmama nedeniyle markanin iptalinin istisnasi olan
“hakl1 neden” kavrami ile de bir benzerlik kurulabilecegi
kanaatindeyiz. Bu kapsamda, Tiirkiye ekonomisindeki
kiigiilme, sirketlerin finans giicliikleri, sirketin iflasi, piyasa
kosullarimin bozulmas: gibi haller hakli neden olarak
gorlilmezken, buna karsilik, savag hali, yasal diizenleme ile
patent konusu bulusun sanayiye uygulanabilmesinin gegici
olarak engellenmesi ya da imkansiz hale gelmesi gibi
hallerin hakli neden olarak goriilmesi miimkiindiir.

ii. Patent Konularinin Bagimlilig1 Nedeniyle Zorunlu
Lisans

SMK 131. maddesi uyarinca patent konusu bulusun, énceki
patentin  sagladigi  haklara tecaviiz  edilmeksizin
kullanilmasinin miimkiin olmamasi halinde, patent konular
arasinda bagimlilik s6z konusu olacagindan, sonraki tarihli
patentin sahibi Onceki tarihli patent konusu bulusu,
sahibinin izni olmaksizin kullanamayacaktir. Hal bdoyle
olunca sonraki tarihli patent sahibinin Onceki patent
sahibinden lisans alinmas1 gerekecektir. Bu sebeple kanun
koyucu zorunlu lisans halleri arasinda patent konularimin
bagimli olmasi halini de gdzetmistir.

Yine ayn1 maddenin 2. fikrasi hitkmiince patent konular
arasinda bagimlilik olmasi1 halinde, sonraki tarihli patentin
sahibi, patent konusu bulusunu kullanmak icin, bulusunun
onceki tarihli patent konusu bulusa gore biiyiikk Olgiide
ekonomik yarar saglayan oOnemli bir teknik ilerleme
gostermesi  sartiyla zorunlu lisans verilmesini talep
edebilecektir. Ozetle patent konularinin bagimliligi halinde
zorunlu lisans verilebilmesi i¢in patente konu bulusun, bir
onceki patentten dogan haklara tecaviiz etmeden
kullanilmasinin  miimkiin olmamast ve sonraki tarihli
bulusun, 6nceki tarihli patente konu bulusla kiyaslandiginda
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the use of the invention is interrupted for more than three
years without a justified reason. Even though the extent of
the concept of "just cause" specified in the article of the
Law is not elucidated, we assume that a resemblance can be
drawn to the notion of "just cause", which is an exemption
to the revocation of the trademark due to non-use in
trademark law. In this context, while situations such as
downsizing in the Turkish economy, financial difficulties of
companies, bankruptcy of the company, deterioration of
market conditions are not considered as justifiable reasons,
on the other hand, situations such as a state of war,
temporary prevention or impossibility of the application of
the invention subject to the patent to the industry by legal
regulation may be considered as justifiable reasons.

it. Compulsory Licence Due to Dependency of Patent
Subject Matter

Pursuant to Article 131 of the IPL, if it is not possible to use
the invention subject to the patent without infringing on the
rights provided by the prior patent, the owner of the later
dated patent will not be able to use the invention subject to
the earlier dated patent without the permission of the owner,
since there will be dependence between the patent subjects.
Therefore, the owner of the later dated patent will need to
obtain a license from the earlier patent owner. For this
reason, the legislator has also considered the dependence of
the patent subjects amongst the compulsory license
situations.

Pursuant to paragraph 2 of the same article, in the case of
dependency between the patent subjects, the owner of the
later dated patent may request a compulsory licence to use
their invention subject to the patent, provided that their
invention shows significant technical progress that
provides a significant economic benefit compared to the
invention subject to the earlier dated patent.

In summary, to grant a compulsory licence in case of
dependence on patent subjects, it is not possible to utilise
the invention subject to the patent without infringing the
rights arising from the previous patent. The later invention
must display significant technical progress that provides a
significant economic benefit compared to the invention
subject to the earlier patent.

iii. Compulsory Licence for Public Interest

Compulsory license due to public interest is regulated
under Article 132 of the IPL. Pursuant to this Article, the
President of the Republic may decide to grant a compulsory
license on the grounds of public interest in cases where, for
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ciddi Olclide ekonomik yarar saglayan onemli bir teknik
ilerleme gdstermesi gerekmektedir.

iii. Kamu Yarar: Nedeniyle Zorunlu Lisans

Kamu yarar1 nedeniyle zorunlu lisans SMK’nin 132.
Maddesinde diizenlenmistir. Bu maddeye gore kamu sagligi
veya milli glivenlik nedenleriyle patent konusu bulusun
kullanilmaya baglanilmasi, kullanimin artirilmasi, genel
olarak yaygilastirilmasi, yararli bir kullanim i¢in 1slah
edilmesinin biiyilk 6nem tasimasi veya patent konusu
bulusun kullanilmamasmin ya da nitelik veya nicelik
bakimindan yetersiz kullanilmasinin ilkenin ekonomik
veya teknolojik gelisimi bakimindan ciddi zararlara sebep
olacagr hallerde, Cumhurbagkaninca, kamu yarar
bulundugu gerekcesiyle zorunlu lisans verilmesine karar
verebilecektir.

Bulusun kamu yararini karsilayacak yeterlikte kullanimi
patent sahibi tarafindan gerceklestirilebilecek ise bulusun
sartll olarak zorunlu lisans konusu yapilmasinda kamu
yarar1 bulunduguna karar verilecektir .

iv.Rekabet Hukukuna Aykiriltk Nedeniyle Zorunlu Lisans

SMK Madde 129 kapsaminda patenti kullanirken rekabeti
engelleyici, bozucu veya kisitlayici faaliyetlerde bulunmasi
halinde zorunlu lisans verilebilecegi ongoriilmiistiir. Oyle
ki, igbu kanunla beraber zorunlu lisansa iliskin talepler,
mahkemeden talep edilebilmekte iken madde kapsaminda
rekabet hukukuna aykirilik teskil eden faaliyetlerde
bulunulmasi halinde zorunlu lisans talepleri Rekabet
Kurulu’ndan talep edilmektedir.

v.Zorunlu Lisansin Iptali ve Tadili

Zorunlu lisansin, SMK 136 maddesinde belirtilen sartlari
tagimasi halinde iptali ya da zorunlu lisansta degisiklik
yapilmasi talep edilebilmektedir. Oyle ki, zorunlu lisansa
gore daha uygun sartlarda so6zlesmeye dayali lisans vermis
olmasi, sonradan ortaya c¢ikan ve degisikligi hakli kilan
olaylarin bulunmasi halinde lisans bedelinde veya
sartlarinda degisiklik yapilmasi talep edebilecektir.

Lisans alanin, zorunlu lisanstan dogan yikiimliiliiklerini
ciddi sekilde ihlal etmesi veya siirekli olarak yerine
getirmemesi halinde ise mahkeme, patent sahibinin talebi
lizerine, patent sahibinin tazminat haklar1 sakli kalmak
kaydiyla lisansi iptal edebilecektir. Keza, zorunlu lisansin
verilmesine neden olan sartlarin sona ermesi ve tekrarlanma
olasiliginin ortadan kalkmas1 halinde, talep iizerine
mahkeme zorunlu lisansi iptal edebilmektedir.
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reasons of public health or national security, it is of great
importance to start using the invention subject to the patent,
to increase its use, to make it generally widespread, to
improve it for a beneficial use, or where the non-use of the
invention subject to the patent or its inadequate use in terms
of quality or quantity would cause serious damage to the
economic or technological development of the country. If
the use of the invention to meet the public interest can be
achieved by the patentee, it will be determined that there is
a public interest in making the invention subject to a
conditional compulsory license.

iv. Compulsory Licence for Violation of Competition Law

Article 129 of the IPL stipulates that a compulsory license
may be granted if the patentee engages in activities that
prevent, distort, or restrict competition while using the
patent. In fact, with this law, requests for a compulsory
license can be made to the court, while compulsory license
requests are made to the Competition Board in the event of
activities contrary to competition law within the scope of
the article.

v. Cancellation and Amendment of Compulsory License

If the compulsory license meets the conditions specified in
Article 136 of the IPL, cancellation or amendment of the
compulsory license may be requested. In fact, the licensee
may request a change in the license fee or terms if it has
granted a contractual license on more favourable terms than
the compulsory license, and if there are subsequent events
that justify the change.

In the event that the licensee seriously breaches or
continuously fails to fulfil their obligations arising from the
compulsory licence, the court may revoke the licence upon
the request of the patent owner, without prejudice to the
patent owner's right to compensation. Likewise, if the
conditions that led to the grant of the compulsory licence
expire and the possibility of recurrence disappears, the
court may revoke the compulsory licence upon request.

6. CONCLUSION and OPINIONS

Patent licence agreements, which regulate the use of
patented inventions by third parties other than the right
holder, are formed by taking into account the wills, rights
and interests of the parties, and are subject to a
comprehensive evaluation in order to meet the conditions
specified in the laws. In this respect, it should be guided to
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6.SONUC ve GORUSLER

Patente konu buluslarin hak sahibi disinda tgilincii kisiler
tarafindan  kullanimin1  diizenleyen  patent  lisans
sozlesmeleri taraflarin iradeleri ile hak ve menfaatlerinin
dikkate alinmasi suretiyle olusturulmakta olup, kanunlarda
belirtilen sartlar1 saglayacak sekilde kapsamli bir
degerlendirmeden gecirilmektedir. Bu dogrultuda Sinai
Miilkiyet Kanunu, Tiirk Bor¢lar Kanunu, Rekabetin
Korunmasi Hakkinda Kanun gibi temel kanunlarin
hiikiimlerinin yan1 sira diger her tiirlii ilgili mevzuatin da
giincel sekilde takip edilmesi, ¢izilmis sinirlamalara riayet
edilmesi ve miivekkillerin ticari faaliyetleri ile hukuki
statiisline yonelik en iyi ¢6ziim yolunun benimsenerek
sOzlesme hazirlanmasi hususunda kilavuzluk edilmelidir.
Patent lisanslamasinda kamu hukuku temelli 6zellik arz
eden hususlarin  oldugu da dikkate alindiginda,
sOzlesmelerin olabildigince kapsamli ve ilgili mevzuatlarin
kurallarina riayet edecek sekilde hazirlanmasi, s6zlesmenin
uygulanmasi ve/veya sona ermesi durumlarinda taraflarin
karsilasabilecekleri hukuki karmasalarin Oniine
gecebilecektir.
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follow the provisions of basic laws such as the Industrial
Property Law, the Turkish Code of Obligations, the Law on
the Protection of Competition, as well as all other relevant
legislation, to comply with the limitations drawn, and to
prepare the contract by adopting the best solution for the
commercial activities and legal status of the clients.
Considering that there are public law-based issues in patent
licensing, drafting the agreements as comprehensively as
possible and in compliance with the rules of the relevant
legislation will prevent legal complications that the parties
may encounter in cases of implementation and/or
termination of the agreement.
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KURUL KARARLARI

1.Elektromarketlerin yeniden saticilarin yeniden satis
fiyatim belirlerken ihlali oldugu anlasildi.

Tlgili Taraf:Sunny Elektronik Sanayi ve Ticaret AS.

Dosya Konusu ve Kapsami: Rekabet Kurulu’nun
18.05.2022 tarih ve 22-23/370-M ve 22- 23/371-M sayili
kararlari ile Sunny Elektronik Sanayi ve Ticaret AS nin
yeniden saticilara internet satis yasagi getirmek, yeniden
satis fiyat1 tespitinde bulunmak ve/veya Vatan Bilgisayar
San. ve Tic. AS, Teknosa I¢ ve Dis Tic. AS ve Media
Markt Turkey Ticaret Limited Sirketi arasindaki dolayl
bilgi degisimine aracilik etmek suretiyle 4054 sayili
Rekabetin Korunmasi Hakkinda Kanun’un 4. maddesini
ihlal edip etmediginin tespitine yonelik olarak yiiriitiilen
sorusturma kapsaminda Sunny Elektronik Sanayi ve
Ticaret AS tarafindan sunulan uzlasma metni neticesinde
sorusturmanin Sunny Elektronik Sanayi ve Ticaret AS
bakimindan sonlandirilmasini kapsamaktadir.

Iddialarin Ozeti: Sunny Elektronik Sanayi ve Ticaret
AS’nin (SUNNY)yetkili saticilarina internet satis yasagi
getirmek ve/veya yeniden satig fiyati tespitinde
bulunmak suretiyle 4054 sayili Rekabetin Korunmasi
Hakkinda Kanun'un (4054 sayili Kanun) 4. maddesini
ihlal ettigi ve bunu da SUNNY Genel Miidiir Yardimeist
tarafindan  Gelencksel Kanal Satis Direktorii’ne
gonderilen e-postaki ekran goriintiisiiniin ihlali kanitlar
nitelikte olmasi hususlar1 ifade edilerek 4054 sayili
Kanun kapsaminda gereginin yapilmasi talep edilmistir.
VATAN, MEDIAMARKT ve TEKNOSA isimli
elektromarketlerde satilan elektronik aletlerin fiyatlarinin
senkronize sekilde ayn1 seviyelerde seyrettigi, Samsung
AS52 model cep telefonunun 14.02.2022 tarihindeki fiyati
5.399 TL iken 15.02.2022 tarihinde {iriin fiyatinin tim
zincir elektronik marketlerde 5.999 TL’ye yiikseldigi,
4199 TL’den satilan Samsung A32 model cep
telefonunun 15/16.02.2022 tarihlerinde li¢
elektromarkette de stoklarimi ayni anda tiikendigi, 1
/2.03.2022 tarihlerinde ise hepsinde 4.799 TL’den
yeniden satisa sunuldugu hususlart ifade edilerek 4054
sayili Kanun kapsaminda gereginin yapilmasi talep
edilmistir
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1.Electromarkets were found to be in breach when
setting the resale price of resellers.

Related Party:
Sunny Electronics Industry and Trade Inc.

Subject and Scope of the File:

With the decisions of the Competition Board dated
18.05.2022 and numbered 22-23/370-M and 22-
23/371-M of the Competition Board, Sunny Elektronik
Sanayi ve Ticaret AS was banned from internet sales to
resellers, resale price determination and / or resale price
determination of Vatan Bilgisayar San. ve Tic. AS,
Teknosa i¢ ve Dis Tic. AS and Media Markt Turkey
Ticaret Limited Sirketi by mediating indirect information
exchange between Vatan Bilgisayar San ve Tic. AS,
Teknosa i¢ ve Dis Tic. AS and Media Markt Turkey
Ticaret Limited Sirketi within the scope of the
investigation conducted to determine whether Sunny
Elektronik Sanayi ve Ticaret AS violated Article 4 of the
Law No. 4054 on the Protection of Competition.

Summary of Allegations:

It was stated that Sunny Elektronik Sanayi ve Ticaret AS
(SUNNY) violated Article 4 of the Law No. 4054 on the
Protection of Competition (Law No. 4054) by imposing
an internet sales ban on its authorised dealers and/or
determining the resale price, and that the screenshot in
the e-mail sent by the Deputy General Manager of
SUNNY to the Traditional Channel Sales Director proves
the violation, and it was requested that the necessary
action be taken within the scope of Law No. 4054.

It has been determined that the prices of electronic
devices sold in electromarkets named VATAN,
MEDIAMARKT and TEKNOSA are synchronously at
the same levels, and while the price of the Samsung A52
model mobile phone was 5,399 TL on 14.02.2022, the
product price increased to 5,999 TL in all chain electronic
markets on 15.02.2022. It was stated that the Samsung
A32 model mobile phone, which was sold for 4199 TL,
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Kurul inceleme ve Degerlendirmesi:

SUNNY tarafindan bayilerin, elektromarketlerin ve diger
yeniden saticilarin yeniden satis fiyatlarina miidahalede
bulunuldugu, bu kapsamda SUNNY tarafindan 4054
sayili1 Kanun’un 4. maddesinin ihlal edildigi,

SUNNY ’nin internet satiglarmna yonelik uyguladigi
kisitlamanin belirlenen fiyatin altinda satis yapilmasini
engellemek ve dolayisiyla yeniden satis fiyatinin tespitini
kolaylastirmak amaciyla gergeklestirildigi, bu kapsamda
SUNNY tarafindan uygulanan internet satiglarina yonelik
kisitlama eyleminin yeniden satig fiyatini tespit etmeye
ilisgkin davranisin tamamlayict bir unsuru olarak
degerlendirilmesi gerektigi,

Sorusturma bildiriminde dolayli bilgi degisimi siiphesi
dogurdugu belirtilen belgelerin, ilgili sliphelerin
sorusturma  doneminde  yapilan ilave  yerinde
incelemelerde yeni bulgularla desteklenmemesi ve
sorusturma siirecinde yapilan detayli incelemede eldeki
belgelerin yeniden satis fiyatinin tespiti bulgulari ile ayni
ozellikleri haiz oldugu ve dosya kapsaminda topla-dagit
karteli bakimindan ispat standardini = saglamadigi
sonucuna ulasilmasi nedeniyle yeniden satis fiyatinin
tespiti ihlali kapsaminda ele alinmasi gerektigi, - Bu
bakimdan SUNNY tarafindan gergeklestirilen eylemlerin
yeniden satig fiyatinin tespiti seklinde tek bir dikey ihlal
kapsaminda degerlendirilmesi ve anilan davranislar i¢in
tek bir yaptinm uygulanmasit gerektigi sonucuna
varilmistir.

Sonug olarak;

bu kapsamda SUNNY’nin yeniden saticilarin yeniden
satis fiyatini tespit etmek suretiyle 4054 sayili Kanun’un
4. Maddesini ihlal ettigine, verilecek idari para cezasimnin
uzlagsma usulii sonucunda tesebbiise verilecek idari para
cezasinda Kurul tarafindan hesaplanan 2021 yili gayrisafi
gelirlerinin iizerinden indirim uygulanarak; 3.938.509,41
TL olmasina karar verilmistir.
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ran out of stock at the same time in three electromarkets
on 15/16.02.2022, and was put on sale again for 4.799 TL
in all of them on 1/2.03.2022, and it was requested to take
necessary action within the scope of Law No. 4054.
Board Review and Evaluation:

SUNNY intervened in the resale prices of dealers,
electromarkets and other resellers, and in this context,
Atrticle 4 of Law No. 4054 was violated by SUNNY,

The restriction imposed by SUNNY on internet sales was
carried out in order to prevent sales below the determined
price and therefore facilitate the determination of the
resale price, and in this context, the restriction action
applied by SUNNY on internet sales should be
considered as a complementary element of the behavior
to determine the resale price,

The documents stated in the investigation notification to
raise suspicion of indirect information exchange, the
relevant suspicions were not supported by new findings
in the additional on-site examinations carried out during
the investigation period, and the detailed examination
carried out during the investigation revealed that the
documents at hand had the same characteristics as the
findings of the resale price determination and that the
standard of proof was met in terms of the
collect-distribution cartel within the scope of the file. It
should be considered within the scope of resale price
determination violation since it was concluded that it did
not provide,

In this regard, it has been concluded that the actions taken
by SUNNY should be evaluated within the scope of a
single vertical violation in the form of resale price
determination and a single sanction should be applied for
the said behaviors.

In conclusion;
In this context, SUNNY violated Article 4 of Law No.

4054 by determining the resale price of the resellers, and
as a result of the reconciliation procedure of the
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2.Resen ac¢ilmis bulunan hizh tiiketim mallar
sektoriinde tedarikci olarak faaliyet gosteren
Eczacibas: Tiiketim Uriinleri San. Ve Tic. AS’nin 4054
s. Kanun’un 4. Maddesini ihlal edip etmedigine
yonelik sorusturma uzlasma ile sonuclandi.

Tlgili Taraf:
Eczacibasi Tiiketim Uriinleri San. ve Tic. AS.

Dosya Konusu ve Kapsama:

Hizli tiiketim mallar1 sektoriinde tedarikgi olarak faaliyet
gbsteren Eczacibasi Tiiketim Uriinleri San. ve Tic.
AS’nin 4054 sayili Rekabetin Korunmasi1 Hakkinda
Kanun’un 4. maddesini ihlal edip etmediginin tespitine
yonelik yiiriitilen sorusturma kapsaminda Rekabet
Kurulunun 23.02.2023 tarihli ve 23-10/148-MUA say1li
karar1 gergevesinde Eczacibasi Tiiketim Uriinleri San. ve
Tic. AS tarafindan gonderilen uzlasma metni neticesinde
sorusturmanin sonlandirilmast hakkindadir.

iddialarin Ozeti:

Eczacibagi Tiiketim Uriinleri Sanayi ve Ticaret AS’nin
(ECZACIBASI) perakendecilerin fiyat artislarinda
koordinasyonu saglamak {izere topla-dagit tipi kartele
taraf olmak ve bazi perakendecilerin yeniden satig
fiyatlarimi tespit etmek suretiyle 4054 sayili Rekabetin
Korunmasi Hakkinda Kanun’un (4054 sayili Kanun) 4.
maddesini ihlal ettigi iddiasi.

Kurul Inceleme ve Degerlendirmesi: Dosya kapsaminda
edinilen belgeler ve yukarida yer alan agiklamalar
15181nda,

Delil 2°de (WhatsApp goriismeleri) yer alan ifadelerden
ECZACIBASI tarafindan A101, CARREFOURSA ve
MIGROS arasinda ileriye doniik rekabete hassas
bilgilerin dolayli yoldan paylasilmasina aracilik edilerek
fiyat artiglarinda koordinasyonun saglanmasi yoluyla
topla-dagat tipi bir kartele taraf olmak suretiyle ve,

Delil 1, 3, 4, 5’te (WhatsApp goriismeleri) yer alan
ifadelerden ise yine ECZACIBASI tarafindan alt pazarda
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administrative fine to be imposed, a discount is applied
on the 2021 gross revenues calculated by the Board in the
administrative fine to be given to the enterprise; It was
decided to be 3.938.509.41 TL.

2.Eczacibasi Tiiketim Uriinleri San., which operates
as a supplier in the fast-moving consumer goods
sector, has been established ex officio. And Trade.
AS's 4054 p. The investigation into whether there was
a violation of Article 4 of the Law resulted in a
compromise.

Related Party :
Eczacibasi Tiiketim Uriinleri San. and Tic. Inc.

Subject and Scope of the File:

Within the scope of the investigation carried out to
determine whether Eczacibast Tiiketim Uriinleri San. ve
Tic. AS, which operates as a supplier in the fast moving
consumer goods sector, within the scope of the
investigation carried out to determine whether Eczacibasi
Tiiketim Uriinleri San. ve Tic. AS has violated Article 4
of the Law No. 4054 on the Protection of Competition,
within the framework of the Competition Board's
decision dated 23.02.2023 and numbered
23-10/148-MUA, Eczacibast Tiiketim Uriinleri San. ve
Tic. AS, the investigation was terminated as a result of
the settlement text sent by Eczacibasi Tiiketim Uriinleri
San ve Tic.

Summary of Allegations:

Eczacibasi Tiiketim Uriinleri Sanayi ve Ticaret AS
(ECZACIBASI) violated the Law on the Protection of
Competition No. 4054 (Law No. 4054) by becoming a
party to the collect-distribute type cartel and determining
the resale prices of some retailers in order to ensure
coordination in the price increases of retailers. Allegation
of violation of Article 4.
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faaliyet gdsteren alicilarin yeniden satis fiyatlarini tespit
etmek suretiyle 4054 sayili Kanun’un 4. maddesinin ihlal
edildigi degerlendirilmektedir.

Sonuc olarak;

ECZACIBASI’'nin uzlagsma siirecinin devam etmesi
yoniindeki beyanlar1 dogrultusunda gergeklestirilen
uzlagma goriismesi neticesinde alinan 23.02.2023 tarihli
ve 23-10/148- MUA sayili uzlagsma ara kararinda,
sorusturma siirecinin uzlasma ile neticelenmesi halinde;

Eczacibasi Tiiketim Uriinleri Sanayi ve Ticaret AS’nin
perakendecilerin  fiyat artislarinda  koordinasyonu
saglamak Tlizere topla-dagit tipi kartele taraf olmak
suretiyle 4054 sayili Rekabetin Korunmasi Hakkinda
Kanun’un 4. maddesini ihlal ettigine, verilecek idari para
cezasinin ilgili kanun hiikmii uyarinca %25 indirilmesine
ve akabinde 17.525.798,63 TL tutarinda idari para cezasi
uygulanmasina karar verilmistir.

Ek olarak, Eczacibasi Tiiketim Uriinleri Sanayi ve Ticaret
AS’nin bazi perakendecilerin yeniden satig fiyatlarini
tespit etmek suretiyle 4054 sayili Kanun’un 4. maddesini
ihlal ettigine; akabinde ilgili kanun hiikmii uyarinca
indirim uygulanarak 8.762.899,32 TL tutarinda idari para
cezasli uygulanmasina ve yiiriitiilen sorusturmanin
sonlandirilmasina oybirligi ile karar verilmistir.

3.Farmasi Enternasyonal Ticaret AS tarafindan
sunulan yanitlarin yanhs/yamltici bilgi kapsaminda
degerlendirilmis ve akabinde idari para cezasi
verilmesi kararlastirilmistir.

flgili Taraf: Farmasi Enternasyonal Ticaret AS.

Dosya Konusu ve Kapsami:

Farmasi Enternasyonal Ticaret AS tarafindan sunulan
yanitlarin 4054 sayili Rekabetin Korunmasi Hakkinda

Kanun’un 16. maddesinin (c) bendi kapsaminda
yanlis/yaniltict bilgi kapsaminda degerlendirilmesi.
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Board Review and Evaluation:

In light of the documents obtained within the scope of the
file and the explanations above,

From the statements in Evidence 2 (WhatsApp
conversations), ECZACIBASI became a party to a
collect-distribute type cartel by mediating indirect
sharing of forward-looking competition-sensitive
information between A101, CARREFOURSA and
MIGROS and ensuring coordination in price increases,
and,

From the statements in evidence 1, 3, 4, 5 (WhatsApp
conversations), it is evaluated that Article 4 of Law No.
4054 was violated by ECZACIBASI by determining the
resale prices of buyers operating in the sub-market.

In conclusion; In the interim reconciliation decision
dated 23.02.2023 and numbered 23-10/148- MUA, taken
as a result of the reconciliation meeting held in line with
ECZACIBASI's statements that the reconciliation
process should continue, if the investigation process ends
in reconciliation;

Eczacibasi Tiiketim Uriinleri Sanayi ve Ticaret AS
violated Article 4 of the Law No. 4054 on the Protection
of Competition by becoming a party to the
collect-distribute type cartel in order to ensure
coordination in the price increases of retailers, and the
administrative fine to be imposed should be reduced by
25% in accordance with the relevant law provision and
subsequently It was decided to impose an administrative
fine of 17.525.798,63 TL.

In addition, Eczacibasi Tiiketim Uriinleri Sanayi ve
Ticaret AS violated Article 4 of Law No. 4054 by
determining the resale prices of some retailers;
Subsequently, it was unanimously decided to impose an
administrative fine of 8.762.899,32 TL, with a reduction
in accordance with the relevant legal provision, and to
terminate the investigation.
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Dosya Evreleri:

Rekabet Kurulunun (Kurul) 20.10.2022 tarih ve
22-48/696-M(2) sayili karar ile Farmasi Enternasyonal
Ticaret AS (FARMASI) hakkinda  sorusturma
yapilmasina karar verilmistir. (3) Sorusturma siirecinde
FARMASI tarafindan Rekabet Kurumuna (Kurum)

gonderilen bazi belgelerin yanlig/yaniltict nitelikte
olduguna iligkin 25.01.2023 tarihli ve 2022-3-
071/BN-04 sayili Bilgi Notu gorlsiilerek karara
baglanmistir.

Kurul inceleme ve Degerlendirmesi:

Yerinde incelemede elde edilen belgelerde yer alan
e-posta igeriklerinde Girisimei Calisma Kitapgigi’nda
atifta bulunulan 12. maddenin FARMASI tarafindan
gonderilen cevabi yazida giincel oldugu beyan edilen
sozlesmede yer almadigi, Sorusturma siirecinde; e-posta
iceriginde yer alan ve tesebbiis tarafindan 2018’de
eklendigi iddia edilen hiikmiin aslinda 2017 yilinda da
yer aldigi yukarida yer verilen PDF dosyasindan ve
internet argivlerinden anlasildigi, Sorusturma siirecinde;
FARMASI’nin 2021  yiinda TAN ALIZE’ye
gercgeklestirdigi ihracat amagli geri satiglarin tutarlarinin
her bir belgede farkli beyan edildigi sonucuna
ulagilmistr.

Sonug olarak;

Diizenlenen rapora ve incelenen dosya kapsamina gore,

Farmasi Enternasyonal Ticaret AS. Tarafindan iki ayri
eylemle yanlig/yaniltict bilgi verildigine; bu nedenle
4054 s. Kanun’un 16. Maddesinin birinci fikrasiin (c)
bendi ¢ergevesinde, FARMASI’ye her bir eylem
bakimindan ayr1 ayr1 olmak iizere 2021 mali y1li sonunda
olusan ve Kurul tarafindan belirlenen yillik gayrisafi
gelirlerinin binde biri oraninda olmak iizere idari para
cezasi verilmesine karar verilmistir.
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3.The answers provided by Farmasi Enternasyonal
Ticaret A.S. were evaluated as false/misleading
information and it was subsequently decided to
impose an administrative fine.

Related Party:
Farmasi Enternasyonal Ticaret AS.

Subject and Scope of the File: The responses provided
by Farmasi Enternasyonal Ticaret AS are evaluated
within the scope of false/misleading information within
the scope of paragraph (c) of Article 16 of the Law on the
Protection of Competition No. 4054.

Summary of Allegations: With the decision of the
Competition Board (Board) dated 20.10.2022 and
numbered 22-48/696-M(2), it was decided to conduct an
investigation against Farmasi Enternasyonal Ticaret AS
(FARMASI). (3) During the investigation process, the
Information Note dated 25.01.2023 and numbered
2022-3- 071/BN-04, stating that some documents sent by
FARMASI to the Competition Authority (Authority)
were incorrect/misleading, was discussed and decided.

Board Review and Evaluation: In the e-mail contents of
the documents obtained during the on-site examination,
Article 12 referred to in the Entreprencur Workbook was
not included in the contract declared to be up-to-date in
the response letter sent by FARMASI. During the
investigation process; It is understood from the PDF file
and internet archives above that the provision in the
e-mail content, which was claimed to have been added by
the enterprise in 2018, was actually included in 2017.
During the investigation process; It has been concluded
that the amounts of back sales for export purposes made
by FARMASI to TAN ALIZE in 2021 are declared
differently in each document.

As a result; According to the report prepared and the
scope of the file examined, it has been decided that
Farmasi Enternasyonal Ticaret AS. has provided false /
misleading information with two separate actions;
therefore, within the framework of subparagraph (c) of
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4.Facebook’a kars1 veri isleme politikasina dair
sorusturma agildi.

Tlgili Taraflar
*Meta Platforms Inc. (Eski unvani: Facebook Inc.)

*Meta Platforms Ireland Limited (Eski unvani: Facebook
Ireland Limited)

*WhatsApp LLC
*Madoka Turkey Bilisim Hizmetleri Ltd.Sti.
Dosya Konusu ve Kapsama:

Meta Platforms, Inc. (Eski unvani Facebook Inc.), Meta
Platforms Ireland Limited (Eski unvani Facebook Ireland
Limited), WhatsApp LLC ile Madoka Turkey Bilisim
Hizmetleri Ltd. Sti.nin 4054 sayili Rekabetin Korunmasi
Hakkinda Kanun’un 6. maddesini ihlal ettikleri iddiast.

2021 yilmin Ocak aymda, Tirkiye’deki WhatsApp
kullanicilari, uygulamaya giris yaptiklarinda WhatsApp
kosullar1 ve gizlilik ilkesinin  giincellenecegine
(GUNCELLEME) iliskin bir bilgilendirme metni ile
kargilagsmigtir. S6z konusu bilgilendirme metni uyarinca,
08.02.2021 tarihinden sonra WhatsApp’1 kullanmaya
devam etmek icin veri isleme politikalarma onay
verilmesini gerektiren giincellemenin kabul edilmesi
gerekmektedir. Bir baska deyisle, kullanicilarin
WhatsApp’t kullanmaya devam edebilmeleri igin,
WhatsApp verilerinin Facebook Inc. ve istirakleri ile
paylasilmasina onay vermeleri gerekmektedir.

Kurul inceleme ve Degerlendirmesi:

Bilgilendirme  metninin,  kullanicilar ~ WhatsApp
uygulamasini  kullanmak istediklerinde sohbetlerine
erigmeden Once ana ekranlarinda goriindiigii, metnin
kendi i¢inde zaman anlaminda bir geri sayim ve
hizmetten  yoksun  biraktirma  tehdidi  tasidigi
goriilmektedir. Bu durum, Facebook Inc.in s6z konusu
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the first paragraph of Article 16 of Law No. 4054, it has
been decided to impose an administrative fine on
FARMASI, separately for each action, at the rate of one
thousandth of its annual gross revenues determined by
the Board at the end of the fiscal year 2021.

4.An investigation was launched against Facebook
regarding its data processing policy.

Related Parties:

*  Meta Platforms Inc. (Eski unvani: Facebook Inc.)

* Meta Platforms Ireland Limited (Eski unvani:
Facebook Ireland Limited)

*  WhatsApp LLC

*  Madoka Turkey Bilisim Hizmetleri Ltd.Sti.

Subject and Scope of the File: Allegation that Meta
Platforms, Inc. (Formerly Facebook Inc.), Meta
Platforms Ireland Limited (Formerly Facebook Ireland
Limited), WhatsApp LLC and Madoka Turkey Bilisim
Hizmetleri Ltd. Sti. violated Article 6 of the Law No.
4054 on the Protection of Competition.

In January 2021, WhatsApp users in Turkey encountered
an information text stating that WhatsApp terms and
privacy policy would be updated (UPDATE) when they
logged in to the application. In accordance with the
information text in question, in order to continue using
WhatsApp after 08.02.2021, the update that requires
approval of the data processing policies must be
accepted. In other words, in order for users to continue
using WhatsApp, WhatsApp data must be transferred to
Facebook Inc. and their subsidiaries.

Board Review and Evaluation:

It is seen that the information text appears on the home
screens of users before they access their chats when they
want to use the WhatsApp application, and that the text
itself carries a countdown in terms of time and the threat
of deprivation of service. This situation is due to the fact
that Facebook Inc., with this UPDATE, provides
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GUNCELLEME ile, WhatsApp kullanicilarina kisisel
verilerini Facebook Inc. ve istiraklerinin kullanimina
acmay1 dikte ettigi seklinde yorumlanmistir. Zira
bilgilendirme metninden agik¢a goriilebildigi Ttzere,
FACEBOOK tarafindan kullanicilara sunulan secenek
“kabul et ya da terk et” seklinde formiile edilmis olup
esasinda WhatsApp kullanicilarina 6zgiir bir sec¢im
imkan1 sunmamaktadir

Bu siiregte, GUNCELLEME’ye onay veren veya
vermeyen kullanicilarin verileri bakimindan; paylasilan
verinin kapsami, niteligi ve kullanim alanlarinda
GUNCELLEME oncesi duruma gore bir farklilik
bulunmadigi, s6z konusu verilerin aymi sekilde
toplanmaya ve paylagilmaya devam ettigi anlagilmistir.

Ertelenen yeni yiirtirliikk tarihine yaklasirken sorusturma
taraflari, Kurum kayitlarina 12.05.2021 tarih ve 17834
say1 ile intikal eden yazilarimda; GUNCELLEME nin
15.05.2021 tarihinde Tirkiye’de yuriirliige
girmeyecegini, bununla birlikte GUNCELLEME’ye
iliskin heniiz Tirkiye bakimindan kararlastirilmig bir
yuriirlik tarihinin  bulunmadigini, O6nceki ddénemde
GUNCELLEME’ye onay vermis kullanicilar dahil olmak
iizere tiim kullanicilarin WhatsApp’t tam islevsellikle
kullanmaya devam edebileceklerini, bir baska ifadeyle
GUNCELLEME oncesi ddénemde mevcut olan
“WhatsApp Hizmet Kosullar1 ve Gizlilik Ilkesi’nin
yuriirliikte kalmaya devam edecegini, bu kapsamda
Tiirkiye’deki kullanicilarm, GUNCELLEME’ye onay
vermelerini talep eden bildirimler almayacaklarini
belirtmistir.

FACEBOOK’un sundugu hizmetlerden edindigi verileri
birlestirmeye yonelik davranislarinin, 4054 sayili
Kanun’un 6. maddesinin ikinci fikrasinin (a) bendinde
yer alan “ticari faaliyet alanina bagka bir tesebbiisiin
girmesine dogrudan veya dolayli olarak engel olunmasi
ya da  rakiplerin piyasadaki faaliyetlerinin
zorlastirilmasini amaglayan eylemler” kapsamina girdigi
ve dolayisiyla 4054 sayili Kanun’un 6. maddesini ihlal
ettigi sonucuna ulasiimistir.

63

/ BOARD DECISIONS

WhatsApp users with their personal data from Facebook
Inc. and its subsidiaries. As can be clearly seen from the
information text, the option offered to users by
FACEBOOK is formulated as "accept or leave" and does
not actually offer WhatsApp users a free choice.

In this process, in terms of the data of users who approve
or do not approve the UPDATE; It has been understood
that there is no difference in the scope, nature and usage
areas of the shared data compared to the situation before
the UPDATE, and that the data in question continues to
be collected and shared in the same way.

As the new postponed effective date approaches, the
investigation parties, in their letters transferred to the
Institution's records dated 12.05.2021 and numbered
17834; The UPDATE will not come into force in Turkey
on 15.05.2021, however, there is no agreed effective date
for the UPDATE in Turkey yet, and all users, including
users who have approved the UPDATE in the previous
period, can continue to use WhatsApp with full
functionality, In other words, it stated that the
“WhatsApp Terms of Service and Privacy Policy” that
existed before the UPDATE would remain in force, and
in this context, users in Turkey will not receive
notifications requesting their approval of the UPDATE.

FACEBOOK's actions towards combining the data
obtained from the services it offers are defined as
"actions aimed at directly or indirectly preventing
another enterprise from entering the field of commercial
activity or making it difficult for competitors' activities in
the market" in subparagraph (a) of the second paragraph
of Article 6 of Law No. 4054. It was concluded that it fell
within the scope of the law and therefore violated Article
6 of Law No. 4054.

It was also concluded that FACEBOOK should take the
necessary measures to end the mentioned violation and
ensure the establishment of effective competition in the
market.
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Ayrica FACEBOOK "un belirtilen ihlali sonlandirmak ve
pazardaki etkin rekabetin tesis edilmesini temin etmek
icin gerekli tedbirleri almasi gerektigi sonucuna
varilmistir.

Sonuc olarak;

ylriitiilen sorusturma kapsaminda diizenlenen Rapor’a
ve Ek Goriis’e, toplanan delillere, yazili savunmalara,
sozIii savunma toplantisinda yapilan agiklamalara ve
incelenen dosya kapsamina gore;

a)Madoka Turkey Bilisim Hizmetleri Ltd. Sti.’nin
inceleme konusu faaliyetlerin sunumunda herhangi bir
roliinlin  bulunmadigi  dolayisiyla  sorumlulugunun
olmadigina,

b)Meta Platforms Inc. (eski unvani Facebook INC.),
Meta Platforms Ireland Limited (eski unvani Facebook
Ireland Limited) ve WhatsApp LLC’den olusan
FACEBOOK biitlinliigiiniin; kigisel amacli sosyal ag
hizmetleri, tiiketici iletisim hizmetleri ve c¢evrimici
gorlintiilii reklamcilik pazarlarinda hakim durumda
olduguna OYBIRLIGI ile,

¢)FACEBOOK un temel hizmetler olarak adlandirilan
Facebook, Instagram ve WhatsApp hizmetlerinden
topladig1 verileri birlestirmek suretiyle kisisel amacl
sosyal ag hizmetleri ile ¢evrim i¢i goriintiilii reklamcilik
pazarlarinda faaliyet gdsteren rakiplerinin faaliyetlerini
zorlastirmak ve pazara giris engeli yaratmak suretiyle
rekabetin bozulmasina yol agtigina ve 4054 sayili
Kanun’un 6. maddesini ihlal ettigine OYBIRLIGI ile,

d)Bu nedenle FACEBOOK’a 4054 sayili Kanun’un 16.
Maddesinin  iiglincii  fikras1  geregince “Rekabeti
Smirlayict Anlasma, Uyumlu Eylem ve Kararlar ile
Hakim Durumun Kotiiye Kullanilmasi1 Halinde Verilecek
Para Cezalarina Iliskin Yonetmelik”in 5. Maddesi
uyarinca; Meta Platforms Inc. (eski unvani Facebook
Inc.), Meta Platforms Ireland Limited (eski unvani
Facebook Ireland Limited), WhatsApp LLC’ye
miiteselsilen 346.717.193,40 TL idari para cezasi
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In conclusion;

According to the Report and Additional Opinion
prepared within the scope of the investigation, the
evidence collected, written defenses, statements made at
the oral defense meeting and the scope of the file
examined;

a)Madoka Turkey Bilisim Hizmetleri Ltd. Sti. does not
have any role in the presentation of the activities subject
to review and therefore has no responsibility,

b)Meta Platforms Inc. FACEBOOK integrity, consisting
of (formerly Facebook INC.), Meta Platforms Ireland
Limited (formerly Facebook Ireland Limited) and
WhatsApp LLC; UNANIMOUSLY that it dominates the
markets for personal social networking services,
consumer communications services and online display
advertising,

¢)FACEBOOK has caused distortion of competition and
violated Article 6 of Law No. 4054 by combining the data
collected from Facebook, Instagram and WhatsApp
services, which are called basic services, by making the
activities of its competitors operating in the personal
social networking services and online display advertising
markets more difficult and creating an entry barrier to the
market,

d)Therefore, it has been unanimously decided to impose
an administrative fine of 346.717.193,40 TL on Meta
Platforms Inc. (formerly Facebook Inc.), Meta Platforms
Ireland Limited (formerly Facebook Ireland Limited),
WhatsApp LLC jointly and severally pursuant to Article
5 of the "Regulation on Fines to be imposed in Case of
Agreements, Concerted Actions and Decisions
Restricting Competition and Abuse of Dominant
Position" in accordance with the third paragraph of
Article 16 of the Law No. 4054.

e) FACEBOOK;

- To submit the necessary measures to the Authority
within 1 (one) month at the latest from the notification of
the reasoned decision in order to terminate the
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verilmesine OYBIRLIGI ile karar verilmistir.
¢)FACEBOOK ’un;

- (¢) bendinde belirtilen ihlali sonlandirmak ve pazardaki
etkin rekabetin tesis edilmesini temin etmek i¢in gerekli
tedbirleri, gerekgeli kararin tebliginden itibaren en geg 1
(bir) ay igerisinde Kuruma sunmasi,

- Gerekli tedbirleri gerekgeli kararin tebliginden itibaren
6 (alt1) ay icerisinde yerine getirmesi,

- Ilk uyum tedbirinin uygulanmaya baslamasindan
itibaren 5 (bes) yillik siire boyunca ve yilda bir periyodik
olarak Kuruma rapor sunmasi yiikiimliiliiklerini yerine
getirmesine OYCOKLUGU ile karar verilmistir.

5.Yerinde incelemenin Engellenmesi / Zorlastiriimasi
Hakkinda Rekabet Kurulu Kararlar:

1.Dosya Sayisi : 2023-4-004 Karar Sayisi :
23-18/325-110 Karar Tarihi : 13.04.2023 Yayimlanma
Tarihi: 6.10.2023

flgili Taraf:
Ipek Gida Dayanikli Tiiketim Mallar1 Elektronik Esya
Tic. ve San. Ltd. Sti.

Dosya Konusu ve Kapsami:

Rekabet Kurulunun 16.03.2023 tarih ve 23-14/236-M
sayilt karartyla yiiriitiilen Onarastirma kapsaminda
28.03.2023 tarihinde Ipek Gida Dayanikli Tiiketim
Mallar1 Elektronik Esya Tic. ve San. Ltd. Sti.’nin
Istanbul Subesi’nde yapilan yerinde incelemenin
engellenmesi/zorlastirilmasi.

Kurul inceleme ve Degerlendirmesi:

Rekabet Kurulunun 16.03.2023 tarih ve 23-14/236-M
sayili  karartyla  yiiriitilmekte olan  Onarastirma
kapsaminda, 28.03.2023 tarihinde yerinde inceleme
yapilan Ipek Gida Dayanikli Tiiketim Mallar1 Elektronik
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5.Competition Board Decisions Regarding
Obstruction Of On-Site Inspection

1.File Number : 2023-4-004 Decision Number :
23-18/325-110 Decision Date : 13.04.2023 Publication
Date: 6.10.2023

Related Party:
Ipek Gida Dayanikli Tiiketim Mallar1 Elektronik Esya
Tic. ve San. Ltd. Sti.

Subject and Scope of the File:

Within the scope of the preliminary investigation carried
out with the decision of the Competition Board dated
16.03.2023 and numbered 23-14/236-M, on 28.03.2023,
the on-site inspection carried out at the Istanbul Branch
of ipek Gida Dayanikli Tiiketim Mallar1 Elektronik Esya
Tic. ve San. Ltd. Sti. at the Istanbul Branch of ipek Gida
Dayanikli Tiiketim Mallar1 Elektronik Egya Tic. ve San.

Board Review and Evaluation:

Within the scope of the preliminary investigation carried
out with the decision of the Competition Board dated
16.03.2023 and numbered 23-14/236-M, it was stated
that the employee of Ipek Gida Dayamikli Tiiketim
Mallar1 Elektronik Esya Tic. ve San. Ltd. Sti. prevented
the on-site examination by deleting WhatsApp
correspondence.

In conclusion;

According to the report prepared and the scope of the file
examined, within the scope of the preliminary
investigation carried out by the Competition Board's
decision dated 16.03.2023 and numbered 23-14/236-M; -
Ipek Gida Dayanikli Tiiketim Mallar1 Elektronik Esya
Tic. ve San. Ltd. Sti. on 28.03.2023 was prevented and
made difficult,

- Therefore, pursuant to subparagraph (d) of the first
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Esya Tic. ve San. Ltd. Sti.nin g¢alisaninin Whatsapp
yazigmalarini silmek suretiyle yerinde incelemeyi
engelledigi ifade edilmistir.

Sonuc olarak;

Diizenlenen rapora ve incelenen dosya kapsamina gore,
Rekabet Kurulunun 16.03.2023 tarih ve 23-14/236-M
say1li karariyla yiiriitiilen 6narastirma kapsaminda; - Ipek
Gida Dayanikli Tiiketim Mallar1 Elektronik Esya Tic. ve
San. Ltd. Sti. tarafindan 28.03.2023 tarihinde yapilan
yerinde incelemenin engellendigine ve zorlastirildigina,

- Bu nedenle, 4054 sayili Kanun’un 16. maddesinin
birinci fikrasinin (d) bendi uyarinca 2021 yili gayri safi
gelirlerinin binde besi oraninda olmak iizere; Ipek Gida
Dayanikli Tiiketim Mallar1 Elektronik Esya Tic. ve San.
Ltd. Sti.ye (.....) TL idari para cezasi verilmesine karar
verilmistir.

2.Dosya Sayisi : 2022-4-016 Karar Sayisi :
23-06/75-24 Karar Tarihi : 26.01.2023 Yayimlanma
Tarihi: 24.7.2023

flgili Taraf:
Oyak Cimento Fabrikalar1 AS.

Dosya Konusu ve Kapsami:

Rekabet Kurulunun 28.04.2022 tarihli ve 22-20/328-M
sayilt karartyla yiiriitiillen Onarastirma kapsaminda,
20.12.2022 tarihinde Oyak Cimento Fabrikalari AS
Barkal Hazir Beton Tesisi’nde yapilan yerinde
incelemenin  veri silme  yoluyla  engellenip
engellenmediginin tespitine yoneliktir.

Kurul inceleme ve Degerlendirmesi:

Gergeklestirilen yerinde inceleme sonrasinda, tutanakla
kayda alinan silme islemine iliskin olarak OYAK vekili
tarafindan gonderilen ve 18.01.2023 tarihli yazida 6zetle;
-Silindigi ileri siiriilen yazigmalara ulasabilmek adina
bilisim alaninda faaliyet gosteren Difose Bilisim

66

/ BOARD DECISIONS

paragraph of Article 16 of Law No. 4054, it is decided to
impose an administrative fine of five per thousand of the
gross revenues of 2021; Ipek Gida Dayanikli Tiiketim
Mallar1 Elektronik Egya Tic. ve San. Ltd. $ti. (.....) with
an administrative fine of TRY.

2.Number of Files: 2022-4-016 Number of Decisions:
23-06/75-24 Date of Decision: 26.01.2023 Publication
Date: 24.7.2023

Related Party:
Oyak Cimento Fabrikalar1 AS.

Subject and Scope of the File:

Within the scope of the preliminary investigation carried
out with the decision of the Competition Board dated
28.04.2022 and numbered 22-20/328-M, it is aimed to
determine whether the on-site inspection carried out at
Oyak Cimento Fabrikalar1 AS Barkal Ready-Mixed
Concrete Facility on 20.12.2022 was prevented through
data deletion.

Board Review and Evaluation:

In the letter dated 18.01.2023 and sent by OYAK's
representative regarding the deletion process, which was
recorded with a report after the on-site inspection, it is
summarised as follows;

- In order to access the allegedly deleted correspondence,
Difose Bilisim Bilgisayar Egitim Danmismanlik Ith. Thr.
Tic. Ltd. Sti. (DIFOSE), an enterprise operating in the
field of IT,

- Within the scope of the studies carried out by DIFOSE,
the mobile devices of the persons who carried out the
deletion process and were parties to the correspondence
were examined,

- The automatic backup feature of the phone used by one
of the persons was utilised, and within this framework,
the "WhatsApp" account used by the person on the
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Bilgisayar Egitim Damismanlik Ith. Ihr. Tic. Ltd. Sti.
(DIFOSE) adl1 tesebbiisle temasa gegtikleri,

-DIFOSE tarafindan yapilan calismalar kapsaminda silme
islemini gerceklestiren ve yazigmalarin tarafi olan kisilerin
mobil cihazlarimin incelendigi,

-Kisilerden birinin kullandigi telefonun otomatik yedekleme
ozelliginden faydalanildigi, bu ¢ercevede piyasadan tedarik
edilen mobil cihaz iizerinde kisinin kullandig1 “WhatsApp”
hesabinin tedarik edilen cihaz {izerinde aktif hale getirildigi,

-Google hesaplarindan 16.12.2022 saat 02.00 tarihli
WhatsApp yedeginin geri getirilerek yazismalara ulasildigi
ve bu tarih 6ncesi yazigmalarin tamamina ulasildigi,

-(.....) calisani (.....) ile (.....) arasindaki yazigsmalarin yalnizca
07.09.2022— 03.10.2022 doéneminde gerceklestigi, bu
yazismalarin hemen yerinde inceleme tutanagi ile birlikte
Kuruma sunuldugu ve DIFOSE tarafindan yapilan inceleme
ile (.....)"1n kendi telefonundan direkt olarak ulasildigi, bu
nedenle sirket calisan1 olmayan (.....)"in telefonunun ayrica
incelemeye tutulmadig,

-16.12.2022 tarihinden 20.12.2022 tarihli yerinde inceleme
anina kadar eksik olan 4 giinliik yazismalarin, Whatsapp
uygulamasmin 0&zelligi olan sohbetin disar1 aktarilmasi
usuliiyle (.....)°’nun, (.....)’in ve (.....)’nin telefonundan elde
edildigi,

-Sonug olarak tiim yazigmalarin tam ve eksiksiz olarak bir
araya getirildigi ifade edilmis, silinen yazismalara ve
DIFOSE’nin teknik goriisiine yaz1 ekinde yer verilmistir.
Sonu¢ olarak; diizenlenen rapora ve incelenen dosya
kapsamina gore, Onarastirma kapsaminda;

-Oyak Cimento Fabrikalari AS tarafindan 20.12.2022
tarihinde Barkal Hazir Beton Tesisi’'nde yapilan yerinde
incelemenin engellendigine ve zorlastirildigina,

-Bu nedenle, 4054 sayili Kanun’un 16. maddesinin birinci
fikrasinin (d) bendi uyarinca 2021 yili gayri safi gelirlerinin
binde besi oraninda olmak iizere; Oyak Cimento Fabrikalar1
AS’ye (.....) TL idari para cezast verilmesine karar
verilmistir.
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mobile device supplied from the market was activated on
the supplied device,

-The correspondence was accessed by restoring the
WhatsApp backup dated 16.12.2022 at 02.00 from
Google accounts and all correspondence before this date
was reached,

03.10.2022, these correspondences were immediately
submitted to the Institution together with the on-site
inspection report, and (.....) was directly contacted from
his own phone through the examination carried out by
DIFOSE, therefore, the phone of (.....), who is not a
company employee, was not subjected to further
examination,

- The 4-day correspondence missing from 16.12.2022
until the on-site inspection dated 20.12.2022 was
obtained from (.....)'s, (.....)'s and (.....)'s phones by
exporting the chat, which is a feature of the WhatsApp
application,

- As a result, it was stated that all correspondence was
brought together in full and complete, and the deleted
correspondence and the technical opinion of DIFOSE
were included in the annex of the letter.

In conclusion; according to the report prepared and the
scope of the file examined, within the scope of the
preliminary investigation;

- The on-site inspection conducted by Oyak Cimento
Fabrikalar1 AS at Barkal Ready-Mixed Concrete Plant on
20.12.2022 was prevented and made difficult,

-Therefore, pursuant to subparagraph (d) of the first
paragraph of Article 16 of Law No. 4054, Oyak Cimento
Fabrikalar1 AS (.....) was imposed an administrative fine
of TRY 5 per thousand of its gross revenues for 2021.
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ILETISIM SEKTORU

0]

Reklam Kurulu'nun 2023/139 sayili kararinda, basvuru
eki ve sikayet edilen tarafindan gonderilen bilgi ve
belgelerden tiiketicinin farkli zamanlarda birden fazla
abonelik talebinin bulundugu, talep tarihleri ayni oldugu
anlasilan internet ve uydu platform hizmetlerinden
internet hizmetinin altyap1 yetersizligi nedeniyle
saglanamadigi, sikayet konusu uydu platform
aboneliginde ise tiiketicinin talebi {izerine iptal
saglandigl, konuyla ilgili olarak defaten miisteri
hizmetleri ile goriismeler yapildig tespit edilmistir.

Kurul tarafinda yapilan degerlendirme sonucunda, (i)
tilketicinin internet kampanyas1 kapsaminda aranarak
kendisine 1 y1l boyunca D-Smart televizyon paketinin de
iicretsiz olarak verilecegi seklinde bilgiler iletildigi, (ii)
s0z konusu hizmetin ayrica faturalandirildigi, tiiketicinin
bu durumu defaten miisteri hizmetlerine ilettigi, miisteri
hizmetleri tarafindan s6z konusu paketin avantajlarindan
bahsedilerek kullanimin devamina tesvik edildigi (iii)
tiketicinin  ise  kendisine teklifin bu  sekilde
iletilmediginden bahisle uydu platform hizmetine iliskin
aboneligin iptalinde 1srarci oldugu, her ne kadar miisteri
memnuniyeti kapsaminda cayma bedeli alinmadan
abonelik iptali saglanmig olsa da tiiketicinin yanlis ve
yaniltict bilgiler verilmek suretiyle adeta iradesi fesada
ugratilarak sozlesme yapildigr ifade edilmistir. Bu
kapsamda, s6z konusu tanitimlarin Ydnetmelik ve Kanun
hiikiimlerine aykir1 olduguna ve bulunan Andromeda Tv
Dijital Platform Isletmeciligi A.S. hakkinda Kanun
uyarinca idari para cezast ve anilan haksiz ticari
uygulamasin durdurulmasi cezast verilmesine karar
verilmistir.

2

Reklam Kurulu’'nun (“Reklam Kurulu”, “Kurul”)
2023/1736 say1ili karar1 kapsaminda, (i) reklam verene ait
“Tiirk Telekom Prime” isimli mobil uygulamada yer alan
“Setur Ayricaligr” baslikli kampanya tanitimlarinda (ii)
“Kampanya 30 Nisan 2023 tarihine kadar gecerlidir.
Setur’da gecerli otellerde ek %7 indirim ayricaligindan
Tiirk Telekom Prime mobil hat sahipleri ve evde internet
hat sahipleri yararlanabilir. Kampanyadan yararlanmak
icin gelen kodun setur.com.tr web sitesinde agilan
dogrulama ekranina girilmesi gerekmektedir.” ifadelerine
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COMMUNICATION SECTOR

0))

Within the scope of the decision of Advertisement Board
(“Advertisement Board”, “Board’”) numbered 2023/139,
it was determined, based on the application attachment
and the information and documents provided by the
complained party, that the consumer had made multiple
subscription requests at different times, with the request
dates being the same for internet and satellite platform
services, and that the internet service could not be
provided due to infrastructure inadequacy. In the case of
the complained satellite platform subscription, the
consumer's request for cancellation was granted, and
multiple discussions with customer service were made
regarding this matter.

As a result of the evaluation conducted by the Board, (i)
it was conveyed to the consumer that as part of the
internet campaign, they would be provided with D-Smart
television package free of charge for 1 year, (ii) the
service, however, was separately billed, and the
consumer brought this to the attention of customer
service on multiple occasions, with customer service
encouraging the consumer to continue using the package
by highlighting its advantages. (iii) The consumer
insisted on canceling the satellite platform subscription,
claiming that the offer was not communicated to them in
this way, even though the subscription cancellation was
granted without charging a cancellation fee as part of
customer satisfaction. It was stated that the consumer's
consent was almost undermined through the provision of
incorrect and misleading information when the contract
was made. In this context, it was decided that these
promotions were in violation of the Regulations and the
Law and that Andromeda Tv Digital Platform Operation
Inc. should be fined administratively in accordance with
the Law and that a penalty for stopping the unfair
commercial practice should be imposed.

2

In the decision of the Advertisement Board numbered
2023/1736, it was determined that (i) in the campaign
promotions titled "Setur Privilege" in the "Turk Telekom
Prime" mobile application owned by the advertiser, (ii)
the following statements were included: "The campaign
is valid until April 30, 2023. Turk Telekom Prime mobile
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yer verildigi, (iii) bagvuran tiiketici tarafindan iletilen
ekran almtisinda “Katilmak istediginiz kampanya sona
ermistir.” uyarisinin bulundugu, (iv) basvuran tiiketiciye
ait  25.07.2023  tarihli e-posta ile sikayetinin
¢cozlimlendigi ve kampanya vaadinden yararlanildiginin
ifade edildigi tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda;
bagvuru konusu reklam ve tamtimlarda yer alan
kampanya vaadine iliskin olarak reklam veren tarafindan
ispata yonelik gerekli bilgi ve belgelerin sunuldugu,
bagvuran tiiketici nezdinde alinan anlik hata uyarisinin
bireysel uyusmazlik kapsaminda oldugu ve basvuran
tiiketici tarafindan iletilen 25.07.2023 tarihli e-posta ile
sikayetinin ¢Oziimlendigi ve kampanya vaadinden
yararlanildiginin da belirtilmesi nedeniyle sikayete konu
tanitimlarin tiiketicileri yaniltici nitelikte olmadig: ifade
edilmistir. Bu kapsamda, s6z konusu tanitimlarin Ticari
Reklam ve Haksiz Ticari Uygulamalar Yo6netmeligi’nin
ilgili hiikiimleri ile 6502 Sayili Tiiketicinin Korunmasi
Hakkinda Kanun’un 61 ve 62 nci maddelerine aykiri
olmadigina karar verilmistir.

FINANSAL HIZMETLER
Reklam Kurulu’nun 2023/1249 sayili karar1 kapsaminda,

(i) www.hangikredi.com.tr adresli internet sitesinde
yaymlanan Denizbank A.S. ye ait “Yeni Miisterilere
Ozel, Faizsiz, 6ay Vadeli 20.000 TL” baslikl1 reklam ve
tanitimlar yapildigi tespit edilmis,

(ii) reklamlarda, banka tarafindan kampanya sartlarini
karsilayan tiiketicilere kampanya kapsaminda taahhiit
edilen tutarlarin verildigi ve ilgili reklamlarda herhangi
bir yamlticilik bulunmadigi tespit edilmistir.

Bu sebeplerle, sikayete konu tamitimlarm tiiketicileri
yaniltict nitelikte olmadigi degerlendirilmis olup
Yonetmelik ve Kanun hiikiimlerine aykiri olmadigina
karar verilmistir.
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line owners and home internet line owners can benefit
from an additional 7% discount at Setur valid hotels. To
benefit from the campaign, the code received must be
entered into the verification screen opened on
setur.com.tr website." (iii) In the screen capture
submitted by the consumer, a warning was found stating,
"The campaign you want to participate in has ended." (iv)
It was determined that the complaint was resolved with
an email dated July 25, 2023, sent by the consumer, and it
was mentioned that the campaign promise was fulfilled.
As a result of the evaluation conducted by the Board, it
was noted that the necessary information and documents
for substantiating the campaign promise in the
advertising and promotions in question were provided by
the advertiser. The instant error warning received by the
consumer was considered within the scope of individual
disputes, and it was mentioned that the consumer's
complaint was resolved with the email dated July 25,
2023, and that the campaign promise was fulfilled.
Therefore, it was stated that the promotions subject to the
complaint were not misleading to consumers. In this
context, it was decided that these promotions did not
violate the relevant provisions of the Commercial
Adpvertising and Unfair Commercial Practices Regulation
and Articles 61 and 62 of Law No. 6502 on the Protection
of Consumers.

FINANCIAL SERVICES

According to the decision numbered 2023/1249 of the
Advertising Board, it was determined that (i)
advertisements and promotions with the title "Exclusive
to New Customers, Interest-Free, 6-Month Term, 20,000
TL" belonging to Denizbank A.S. were published on the
website www.hangikredi.com.tr, (ii) it was determined
that in the advertisements, the promised amounts within
the scope of the campaign were provided to consumers
who met the campaign conditions, and there was no
misleading information in the relevant advertisements.
For these reasons, it was evaluated that the promotions
subject to the complaint were not misleading to
consumers, and it was decided that they did not violate
the provisions of the Regulation and the Law.
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KOZMETIK VE TEMIZLIiK SEKTORU

Reklamlarda Kullanilan ibarelere iliskin Kararlar :

0]

Reklam Kurulu’nun 2023/45 sayili karari kapsaminda,
“Aydinlatict ve Gozenek Sikilastirict Dogal Katkisiz
Giilsuyu” ve “Dogal Giil Suyu” isimli trtnlere iliskin
kozmetik {iriin tanimlarinda;

(1)“Gozaltinda olusan sisliklerin giderilmesi, gozalti
torbalar1 - anti enflamatuar 6zelligi sayesinde ciltteki
egzama ya karsi destekleyici olarak kullanilabilir”

(i1)“Dogal giil suyu.%100 dogal”
ifadelerine yer verildigi tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda; (i)
Kozmetik Mevzuatina tabi bulunan tim kozmetik
iirtinlerin, insan viicudunun dis kisimlarina uygulanan ve
etkileri gecici olan iriinler olmasi gerektigi; (ii) bu
baglamda inceleme konusu tanitimlarda tespit edilen
tedaviye yonelik ve endikasyon belirten ifadelerin ilgili
mevzuatta belirtilen kozmetik {iriin tanimini asan ve
yaniltict nitelikte degerlendirildigi; (iii) ayrica sayet
anilan tiriinler s6z konusu reklamlarda belirtilen iddialari
kanitlayabilir nitelikte ise, bu durumda “kozmetik iiriin”
kapsaminda degil, “beseri tibbi {irlin” veya ‘“ila¢”
kapsaminda ruhsatlandirilmasi gerektigi, (iv)“beseri tibbi
iirlin” veya “ila¢” kapsaminda degerlendirilmesi gereken
iirtinlerin reklamimin yapilmasinin ise mevzuata uygun
olmadig1 dolayisiyla her kosulda, so6z konusu {iriin ile
ilgili olarak yapilan bu nitelikteki tanitimlarin mevcut
mevzuata aykirilik teskil ettigi degerlendirilmistir. Bu
kapsamda, s6z konusu tanitimlarin = Kozmetik
Yonetmeligi, inceleme konusu reklamlarin yayimlandig:
donemde yiiriirliikte bulunan Miilga Yonetmelik, Ticari
Reklam ve Haksiz Ticari Uygulamalar Yonetmeligi ve
Tiiketicinin Korunmasi Hakkinda Kanun’a aykirt olmasi
sebebiyle otiirii anilan reklamlar1 durdurma cezasi
verilmesine karar verilmistir.

2

Reklam Kurulu’nun 2023/5865 sayili karar1 kapsaminda,
Fany Soft Kagit ve Gida Sanayi Ticaret Limited
Sirketi’nin “Fany Soft Yetigkin Hasta Bezi” {iriin
ambalajlarinda “10 Adet Biiyiik Boy” ibaresi yer
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COSMETIC AND CLEANING INDUSTRY

Decisions on the Expressions Used in Advertisements

0y

In the context of the Advertising Board's Decision No.
2023/45, in the cosmetic product descriptions related to
the products titled "llluminating and Pore-Tightening
Natural Additive Rose Water" and "Natural Rose Water":
(i) It was determined that the statements included
"Elimination of swelling under the eyes, support for
eczema on the skin due to its anti-inflammatory
properties."

(i1) The statement "Natural rose water, 100% natural" was
included.

As a result of the evaluation conducted by the Board, it
was noted that (i) all cosmetic products subject to
Cosmetic Regulations should be products applied to the
outer parts of the human body with temporary effects. (ii)
In this context, the statements found in the examined
promotions with therapeutic and indication statements
were considered to exceed the definition of cosmetic
products specified in the relevant legislation and were
misleading. (iii) Additionally, if the mentioned products
are capable of proving the claims made in the
advertisements, in this case, they should be licensed as
"human medicinal products" or "medicines," and (iv) the
advertising of products that should be considered within
the scope of "human medicinal products" or "medicines"
is not in compliance with the regulations. Therefore, it
was evaluated that promotions of this nature made for the
relevant products violated the current legislation. In this
context, it was decided to impose a penalty to cease these
advertisements due to their non-compliance with the
Cosmetic Regulation, the Former Regulation in effect at
the time of the advertisements, the Commercial
Advertising and Unfair Commercial Practices
Regulation, and the Law on the Protection of Consumers.

2

In the context of the Advertising Board's Decision No.
2023/5865, it was determined that despite the presence of
the statement "10 Pieces Large Size" on the product
packaging of "Fany Soft Adult Diapers" by Fany Soft
Paper and Food Industry Trade Limited Company, the



KURUL KARARLARI

almasma ragmen {rlin igerisinde 7 adet hasta bezi
bulundugu tespit edilmistir.

Bu kapsamda 27.12.2022 tarihinde gergeklestirilen
denetimde, (i) firmaya ait “Fany Soft Yetiskin Hasta
Bezi” isimli lriin ambalajinda “10 Adet Biiyliik Boy”
ibaresi yer almasina ragmen {riin i¢erisinde 7 adet hasta
bezi bulundugunun tespit edildigi, (ii) bu nedenle s6z
konusu reklamlarm yaniltic1 nitelikte oldugu ve diiriist
rekabet ilkelerine aykirilik teskil ettigi degerlendirilmis
olup, Kanun ve Yonetmelik uyarimca anilan reklamlar
durdurma cezasi verilmesine karar verilmistir.

Q)

Reklam Kurulu'nun 2023/1799 sayili karar1 kapsaminda
www.parflimania.com  internet  adresi  lizerinde
"Afrodizyak Parfiimler" baslig1 altinda yer alan kozmetik
Urlin  tanitimlarinda; "Afrodizyak" ifadelerine yer
verildigi tespit edilmistir.

Bu kapsamda ayrica sayet anilan iiriinler s6z konusu
reklamlarda belirtilen iddialar1 kanitlayabilir nitelikte ise,
bu durumda “kozmetik {iriin” kapsaminda degil, “beseri
tibbi iirtin” veya “ilag” kapsaminda ruhsatlandirilmasi
gerektigi, “beseri tibbi {irlin” veya “ilag” kapsaminda
degerlendirilmesi  gereken  dirlinlerin  reklaminin
yapilmasinin ise mevzuata uygun olmadigi dolayisiyla
her kosulda, s6z konusu triin ile ilgili olarak yapilan bu
nitelikteki tanitimlarin meveut mevzuata aykirilik teskil
ettigi degerlendirilmis olup, Kozmetik Yonetmeligi,
Saghk Beyam ile Satisa Sunulan Uriinlerin Saglhk
Beyanlart Hakkinda Yonetmelik, Ticari Reklam
Yonetmeligi ve Tiiketicilerin Korunmas1 Hakkinda
Kanun kapsaminda anilan reklamlar1 durdurma cezasi
verilmesine karar verilmistir.

Ispat Yiikiimliiliigiine iliskin Kararlar

(0))

Reklam Kurulu’nun 2023/5845 sayili karar1 kapsaminda,
Honnes Saglik ve Endiistriyel Uriinleri A.S. tarafindan
“B-good B-baby Pisik Kremi”, “B-good B-baby Bebek
ve Cocuk Sampuani” ve “B-good B-baby Bebek Viicut
Suiti” isimli tirtinlerin ve internet sitelerinin 15.05.2023
tarihli goriniimlerinde “...temiz ... igerikli” ifadelerine,
Youtube ve instagram sosyal medya mecralarinda ve
www.bgoodcare.com adresli internet sitesinde
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product contained 7 adult diapers.

In the inspection conducted on December 27, 2022, (i) it
was determined that despite the statement "10 Pieces
Large Size" on the product packaging of the "Fany Soft
Adult Diapers" by the company, there were 7 adult
diapers in the product. (ii) Therefore, it was evaluated
that these advertisements were misleading and contrary
to the principles of fair competition, and a decision was
made to impose a penalty to cease the advertisements in
accordance with the Law and Regulation.

(©))

In the context of the Advertising Board's Decision No.
2023/1799, in the cosmetic product descriptions under
the "Aphrodisiac Perfumes" heading on the
www.parflimania.com website, it was determined that the
term "Aphrodisiac" was used.

In this context, it was also evaluated that if the mentioned
products are capable of proving the claims made in the
advertisements, they should be licensed as "cosmetic
products" or "human medicinal products" or "medicines,"
and (ii) the advertising of products that should be
considered within the scope of "human medicinal
products" or "medicines" is not in compliance with the
regulations. Therefore, it was evaluated that promotions
of this nature made for the relevant products violated the
current legislation. In this context, it was decided to
impose a penalty to cease these advertisements in
accordance with the Cosmetic Regulation, the Regulation
on Health Claims Made for Products Offered for Sale
with Health Claims, the Commercial Advertising
Regulation, and the Law on the Protection of Consumers.
Decisions on the Burden of Proof

(0))

Within the scope of the decision of the Advertisement
Board numbered 2023/5845, Honnes Saglik ve
Endiistriyel Uriinleri A.S., the products named "B-good
B-baby Diaper Rash Cream", "B-good B-baby Baby and
Child Shampoo" and "B-good B-baby Baby Body Milk"
by Honnes Saglik ve Endiistriyel Uriinleri A.S., the
statements "clean content" on the websites
https://bgoodcare.com/bgood-hikayemiz,
https://bgoodcare.com/bbaby-bmother,
https://bgoodcare.com/bbaby-bmother/pisik-kremi,
https://bgoodcare. com/uretim-standartlari,
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“Hipoalerjenik + Dermatolojik Test
ifadelerine yer verildigi tespit edilmistir.
Kurul tarafindan yapilan degerlendirmeler sonucunda (i)
reklam veren tarafindan reklamlarda “temiz” ifadesinin
kullanilmadigma iliskin ve kullanmilan “Hipoalerjenik +
Dermatolojik Test Yapilmistir” ifadesini kanitlayici
nitelikte bilgi ve belgelerin sunuldugu tespit edildigi, (ii)
Bu sebeplerle sikayete konu tanitimlarin tiiketicileri
yaniltic1 nitelikte olmadig1 degerlendirilmis olup, Ticari
Reklam ve Haksiz Ticari Uygulamalar Yo6netmeligi’nin
ilgili hiikiimleri ile 6 Tiketicinin Korunmas1 Hakkinda
Kanunu’na aykir1 olmadigina karar verilmistir.

Yapilmigtir”

2

Reklam Kurulu’nun 2023/55 sayili karar1 kapsaminda,
“Tam Giil Suyu”, “Giizellik Misri”, ve “Giil Ozlii Krem"
isimli tirlinlere iligkin kozmetik {iriin tanimlarinda;

®)

“%100 dogal”

(ii)

“%100 dogal kaynakl1”

(iii)

“Uriinlerimiz paraben, silikon, mineral yag, alkol,
renklendirici ve parfiim icermeden formiile edilmistir.”
ifadelerine yer verildigi tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda;
(1) firmaya ait https://www.gulsha.com/ adresli internet
sitesinde yer alan mubhtelif kozmetik iiriinlere iliskin
tamitimlarin, Ticari Reklam ve Haksiz Ticari
Uygulamalar Y6netmeligi'nin “Ispat kiilfeti” baghkl1 9
uncu maddesinde yer alan esaslar c¢ercevesinde
ispatlandig, (ii) Reklam Mevzuati hitkiimlerine aykir1 bir
unsura rastlanmadigi degerlendirilmistir. Bu kapsamda,
$0z konusu tanmitimlarin Ticari Reklam ve Haksiz Ticari
Uygulamalar Yonetmeligi’nin ilgili hikkiimleri ile 6502
Sayili Tiiketicinin Korunmasi Hakkinda Kanun’un 61
inci maddesine aykir1 olmadigina karar verilmistir.

Q)

Reklam Kurulu’nun 2023/1204 sayili karar1 kapsaminda,
“Turkiye’deki evlerde birinci Sleepy, Sifir Karbon
Misyonu ile iriinlerini yeniledi” baslikli tanitimlar ile
“Sleepy Natural Bebek Bezi” isimli iiriin tanitimlarinda,
(1)

“Sleepy simdi de bebeklerimizin bugiinii ve gelecegi i¢in
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https://www.bgoodcare.com/ and
https://bgoodcare.com/bbaby-bmother/bebek-cocuk-sac-
ve-vucut-sampuani dated 15.05.2023, and
"Hypoallergenic + Dermatological Test Made" on
Youtube and Instagram social media channels and on the
website www.bgoodcare.com.

As aresult of the evaluations made by the Board, (i) it has
been determined that the advertiser has submitted
information and documents proving that the expression
"clean" is not used in the advertisements and that the
expression "Hypoallergenic + Dermatological Test has
been performed" is used, (ii) For these reasons, it has
been evaluated that the promotions subject to the
complaint are not misleading to consumers, and it has
been decided that it is not contrary to the relevant
provisions of the Commercial Advertising and Unfair
Commercial Practices Regulation and the Law on the
Protection of Consumers.

2

Within the scope of the decision of the Advertising Board
numbered 2023/55, in the cosmetic product definitions
for the products named "Full Rose Water", "Beauty
Misri", and "Rose Extract Cream"

(i) "100% natural"

(i1) "100% natural origin"

(i) "Our products are formulated without paraben,
silicone, mineral oil, alcohol, colouring and perfume."
(i) "Our products are formulated without paraben,
silicone, mineral oil, alcohol, colouring and perfume".
As a result of the evaluation made by the Board; (i) the
promotions of various cosmetic products on the
company's website https://www.gulsha.com/ were
proved within the framework of the principles set out in
Article 9 titled "Burden of Proof" of the Regulation on
Commercial Advertising and Unfair Commercial
Practices, and (ii) no violation of the provisions of the
Advertisement Legislation was found. In this context, it
has been decided that the promotions in question are not
contrary to the relevant provisions of the Regulation on
Commercial Advertising and Unfair Commercial
Practices and Article 61 of the Law No. 6502 on the
Protection of Consumers.

(©))

Within the scope of the decision of the Advertisement
Board numbered 2023/1204, in the promotions titled
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sifir karbon misyonuyla benzersiz tiriinlerini agaci, suyu,
havay1 koruyarak yeniden tasarladi.”

(i1)“Sifir karbon misyonu”

(ii1)*“Sleepy markasimin Tiirkiye’deki evlerde birinci”
(iv)“Stfir karbon misyonu”

(v)“Diinya’da ilk ve tek”

(vi)“Gluten i¢cermez”

ifadelerine yer verildigi tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda;

(1) “Sleepy” isimli Youtube kanalinda yaymnlanan
“Turkiye’deki evlerde birinci Sleepy, Sifir Karbon
Misyonu ile iiriinlerini yeniledi” baglikli reklam filmine
iliskin olarak “Sleepy markasmin Tiirkiye’deki evlerde
birinci” olduguna iliskin ifadelere yer verilmesine
ragmen bu iddianin hangi bilimsel test, rapor veya
belgelere dayandirildigina iliskin bilgiye reklam filminde
yer verilmeyerek tiiketicilerin eksik bilgilendirildigi,

(i1) “Sleepy simdi de bebeklerimizin bugiinil ve gelecegi
icin sifir karbon misyonuyla benzersiz {iriinlerini agaci,
suyu, havayr koruyarak yeniden tasarladi.” ve “Sifir
karbon misyonu” gibi ifadelerin ispatina yonelik sunulan
belgenin gecerli bir akreditasyonu olmayan bir kurulug
tarafindan hazirlandigi, dolayisiyla s6z konusu ifadelerin
Reklam Kurulu'nun 12.04.2022 tarih ve 320 sayili
toplantisinda anilan reklamlar1  durdurma cezalar
verildigi,

(111)S6z konusu ceza kararmin ardindan yapilan
incelemelerde; https://www.youtube.com/
watch?v=tl83vJs4z80  adresli  internet  sitesinin
26.07.2023 tarihli goriinlimiinde yer alan “Tirkiye’deki
evlerde birinci Sleepy, Sifir Karbon Misyonu ile
trtinlerini yeniledi” baslikli videoda ve ilgili ifadelere yer
verilmeye devam edildigi ve “Sleepy markasinin
Tiirkiye’deki evlerde birinci” oldugu iddiasimin hangi
bilimsel test, rapor veya belgelere dayandirildigina iligkin
bilginin  reklam  filmine  eklenmedigine, ve
www.sleepy.com.tr adresli internet sitesinin adresli
internet sitesinin 27.04.2023 tarihli goriintimiinde “Sifir
karbon misyonu” ibaresine yer verilmeye devam edildigi,
(iv) “Avrupa’nin en biiyiik bebek bezi tesislerinden” ve
“Gluten icermez” ifadelerinin Ticari Reklam ve Haksiz
Ticari Uygulamalar Yonetmeligi'nin “Ispat kiilfeti”
baslikli1 9 uncu maddesinde yer alan esaslar gercevesinde
ispatlanamadigi, bununla birlikte inceleme konusu
tanitimlarda “Diinya’da ilk ve tek” iddiasma tek basina
yer verilmesinin, anilan iriiniin hangi konuda ilk ve tek
oldugunun agik¢a belirtilmemesi nedeniyle tiiketicileri
yaniltici nitelikte oldugu gerekcesiyle anilan reklamlar
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"Sleepy, the first in Turkish homes, renewed its products
with Zero Carbon Mission" and in the product
promotions titled "Sleepy Natural Baby Diaper",

(1) "Sleepy has now redesigned its unique products by
protecting trees, water and air with a zero carbon mission
for the present and future of our babies."

(i1) "Zero carbon mission"

(ii1) "Sleepy is the first brand in Turkish households"

(iv) "Zero carbon mission"

(v) "The first and only in the world"

(vi) "Gluten free"

It was determined that the statements were included.

As a result of the evaluation made by the Board;

(1) Regarding the advertisement film titled "Sleepy, the
first in homes in Turkey, renewed its products with Zero
Carbon Mission" published on Youtube channel named
"Sleepy", although the advertisement film includes the
statements that "Sleepy brand is the first in homes in
Turkey", the information on which scientific tests, reports
or documents this claim is based on is not included in the
advertisement film and consumers are incompletely
informed,

(i1) The document submitted to prove the statements such
as "Sleepy has now redesigned its unique products by
protecting the tree, water and air with its zero carbon
mission for the present and future of our babies." and
"Zero carbon mission" was prepared by an organisation
that does not have a valid accreditation, and therefore, the
said statements were subject to suspension penalties at
the meeting of the Advertisement Board dated
12.04.2022 and numbered 320,

(iii) During the examinations made following the
aforementioned penalty decision; in the video titled
"Sleepy, the first in households in Turkey, renewed its
products with Zero Carbon Mission" on the website
https://www.youtube.com/ watch?v=tI83vJs4z80 dated
26.07.2023, and the relevant statements continued to be
included and the information on which scientific tests,
reports or documents the claim that "Sleepy brand is the
first in households in Turkey" is based on was not added
to the advertisement film, and the phrase "Zero carbon
mission" continued to be included on the website www.
sleepy.com.tr continued to include the phrase "Zero
carbon mission" in the appearance of the website dated
27.04.2023,

(iv) The statements "from Europe's largest diaper
facilities" and "gluten-free" could not be proved within
the framework of the principles set out in Article 9 of the
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durdurma cezalar1 verilmesine karar verildigi,

(v) S0z konusu ceza kararmin ardindan yapilan
incelemelerde; www.sleepy.com.tr/bebek-bezi/ adresli
internet  sitesinin  27.04.2023 tarihli goriiniimiinde
“Diinya’da ilk ve tek” iddiasina tek basina yer verildigi,
ayrica anilan internet sitesi ile “Sleepy Natural Bebek
Bezi” isimli {riin ambalajlarinda “Gluten icermez”
iddiasina yer verilmeye devam edildigi,

tespit edilmistir. Bu kapsamda, s6z konusu tanitimlarin
Ticari Reklam ve Haksiz Ticari Uygulamalar
Yonetmeligi’nin ilgili hiikimleri ile 6502 Sayili
Tiiketicinin Korunmasi1 Hakkinda Kanun’un 61 inci
maddesine aykir1 olduguna ve reklam veren hakkinda
6502 sayili Kanun’un 63 {incii ve 77/12 nci maddeleri
uyarinca idari para ve anilan reklamlar1 durdurma
cezalart verilmesine karar verilmistir.

SAGLIK

0))

Reklam Kurulu’nun 2023/303 sayili karar1 kapsaminda,
Ultra Emar Saglik Merkezi Limited Sirketi tarafindan
Instagram isimli sosyal medya mecrasinda kurulusa ait
"gozdehastanesi” isimli hesap adiyla yayimlanan
tamtimlarinda “LASIK GOZ AMELIYATI 20 saniye
icerisinde gozliiklerinizden kurtulmak ister misiniz?
LASIK diinyada en ¢ok tercih edilen lazer cerrahisi
yontemidir. Toplam tedavi siiresi 5 dakika, lazer
uygulanma siiresi 15-20 saniyedir.” gibi birtakim
ifadelerin yer aldig tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda; (i)
bu ve benzeri tanitimlarin; saglik alaninda mevzuatta izin
verilen bilgilendirme ve tanitim smirin1 asan (ii) saglik
hizmetlerine ve tibbi tedavi yontemlerine talep yaratan ve
kurulusunun faaliyetlerine ticari bir goriiniim veren (iii)
hastalar1 kurulusa yonlendiren ve dolayisiyla "reklam"
niteliginde oldugu degerlendirilmistir. Bu kapsamda, s6z
konusu tanitimlarin Kanun ve Yo6netmelik hiikiimlerine
aykirt olduguna ve anilan reklamlar hakkinda durdurma
cezasi verilmesine karar verilmistir.

2

Reklam Kurulu’nun 2023/560 sayili karar1 kapsaminda,
Dr. Abdiilcebbar SIYER tarafindan Instagram isimli
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Regulation on Commercial Advertising and Unfair
Commercial Practices titled "Burden of Proof", however,
it was decided to impose penalties to stop the
aforementioned advertisements on the grounds that the
inclusion of the claim of "the first and only in the world"
alone in the promotions subject to examination is
misleading to consumers due to the fact that it is not
clearly stated in which subject the product is the first and
only,

(v) In the examinations made following the
aforementioned penalty decision; the claim of "The first
and only in the world" was included alone in the
appearance of the website
www.sleepy.com.tr/bebek-bezi/ dated 27.04.2023, and
the claim of "Gluten-free" continued to be included in the
aforementioned website and in the product packaging of
"Sleepy Natural Baby Diapers",

It has been determined. In this context, it has been
decided that the advertisements in question are contrary
to the relevant provisions of the Regulation on
Commercial Advertisements and Unfair Commercial
Practices and Article 61 of the Law No. 6502 on the
Protection of Consumers and that the advertiser shall be
imposed administrative fines and penalties for stopping
the advertisements in accordance with Articles 63 and
77/12 of the Law No. 6502.

HEALTH SECTOR:

(0))

Within the scope of the Advertising Board's decision
numbered 2023/303, Ultra Emar Saglik Merkezi Limited
Sirketi shared the following advertisements on the
Instagram under the account name "gozdehastanesi':
"LASIK SURGEON, Would you like to get rid of your
glasses in 20 seconds? LASIK is the most preferred laser
surgery method in the world. Total treatment time is 5
minutes, laser application time is 15-20 seconds."

As a result of the assessment made by the Board; (i) these
and similar advertisements exceed the limits of
information and promotion permitted by the legislation
for the healthcare sector; (ii) create demand for
healthcare services and medical treatment methods and
give a commercial appearance to the organization; and
(ii1) constitute "advertising" by directing patients to the
organization. In this context, it was decided that the
advertisements in question were contrary to the
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sosyal medya mecrasinda sahsa ait " drsiyerestetik" isimli
hesap adiyla yaymlanan tanitimlarin  15.08.2022 tarihli
goriiniimiinde 05.12.2022, 27.01.2023 ve 22.05.2023
tarihli goriinlimlerinde 6rnek olarak, "Karbon Peeling,
Dermapen, Meme Diklestirme Ameliyati, Somon DNA
Mezoterapi, Genglik Asisi, Botoks, Prp" gibi birtakim
tibbi iglemlerin isimleri sayilarak tanitimlarinin yapildigi,
"Doktorum size ne kadar tesekkiir etsem az gelir. Dr.
Abdiilcebbar ~ Siyer, 17.09.2020 tarihinde  goz
kapaklarima midahale etti. O kadar korkuyordumki
korkudan tansiyonum yiikselmisti. Doktor bey o kadar
professioneldi ki sabirla beni sakinlestirmeyi basardi ve
basartyla ameliyati gergeklestirdi. Ameliyat sonrasi biraz
agr1 olabilir diye bana agr1 kesici Onerdi ama
inanmiyacaksmiz hi¢ agrim ve sizim olmadi. Sonug
milkemmel birazcik sigiklik var bagka birseycik yor. Dr.
Abdiilcebbar Siyer beyi gercekten cani goniilden herkese
tavsiye ediyorum. Berin Cigdem." gibi hasta yorumlarina
ve hastalarin tedavi Oncesi ve sonrasmna iligkin
goriintillere ve tanitimlarda "10 SEANS LAZER
PAKETI ALANA!! 1 Seans Hydrafacial Cilt Bakimi + 1
Seans Karbon Peeling Hediye!!", "Yenilenme Firsati!!
Dermapen 4 Seansi -%50 1400 TL" gibi kampanya
bilgilerine yer verildigi tespit edilmistir

Kurul tarafindan yapilan degerlendirme sonucunda,
yapilan incelemeler sonucunda, inceleme konusu
tanittimlarin (i) bu ve benzeri tanitimlarin; hekimlik
meslegini ylriiten sahsin faaliyetlerine ticari bir goriiniim
yiikleyen, tibbi islemlere yonelik talep yaratici ve (ii)
saglik mevzuatinda izin verilen bilgilendirme smirm
asan nitelikte oldugu degerlendirilmistir. Bu kapsamda
tanitimlarin Kanun ve Yonetmelik hiikiimleri geregince
idari para ve anilan reklamlart durdurma cezalarn
verilmesine karar verilmistir.

(©))

Reklam Kurulu’nun 2022/4341 sayili karar1 kapsaminda,
Prof. Dr. Orhan Aydemir Instagram isim sosyal medya
platformundaki hesabimmin 02.10.2022 ve 08.06.2023
tarihli goriinimiinde, "excimer laser ile gozliige veda et
ozgiirce spor yap! akilli lazer teknolojisi smartsurface -
gozliiklerinizi temizlemekten sikilmadiniz mi1? excimer
lazer tedavisi - yeni nesil smart lazer géze dokunmadan,
temassiz lazer ile net goriise kavusun. - smart lazer ile net
goriise kavusun (...)" gibi birtakim ifadelerin yer aldig1
tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda; (i)
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provisions of the Law and the Regulation and that a

suspension penalty was imposed on the said
advertisements.
2

Within the scope of the decision of the Advertising Board
numbered 2023/560, it has been determined that
promotional content was published by Dr. Abdiilcebbar
SIYER on the Instagram, under the personal account
name "drsiyerestetik." These promotions included the
names of various medical procedures, such as "Carbon
Peeling, Dermapen, Breast Lift Surgery, Salmon DNA
Mesotherapy, Youth Vaccine, Botox, PRP" as
exemplified in the appearances dated August 15, 2022,
December 05, 2022, January 27, 2023, and May 22,
2023. Additionally, it was observed that patient
testimonials like "Doctor, no amount of thanks would be
enough for you. Dr. Abdiilcebbar Siyer performed eyelid
surgery on September 17, 2020. I was so scared that my
blood pressure had risen out of fear. Dr. Siyer was so
professional that he managed to calm me down with
patience and successfully performed the surgery. He
suggested painkillers for possible post-operative pain, but
you won't believe it; I didn't experience any pain or
discomfort. The result is perfect; there's just a little
swelling, nothing else to worry about. I wholeheartedly
recommend Dr. Abdiilcebbar Siyer to everyone. - Berin
Cigdem" and images of patients before and after
treatment were included in the promotions. Furthermore,
the promotions contained campaign information like
"Get a 10-Session Laser Package and receive 1 Session of
Hydrafacial Skin Care + 1 Session of Carbon Peeling for
FREE!!" and "Renewal Opportunity!! 4 Sessions of
Dermapen - 50% off for 1400 TL."

As a result of the assessment made by the Board; it has
been assessed that the subject promotions (i) give a
commercial appearance to the activities of the individual
practicing the medical profession and generate demand
for medical procedures, which is typical of these and
similar promotions, and (ii) exceed the scope of
information permitted by healthcare regulations. In this
context, it was decided that the advertisements in
question were contrary to the provisions of the Law and
the Regulation and imposed impose administrative fines
and suspension penalties for the advertisements



KURUL KARARLARI

inceleme konusu tamitimlarda yer alan yukaridaki
ifadelerin, bu ve benzeri tanitimlarin hekimlik meslegini
yiiriiten sahsin faaliyetlerine ticari bir goriiniim yiikleyen,
tibbi islemlere yonelik talep yaratici ve mevzuatinda izin
verilen bilgilendirme smirimi asan nitelikte oldugu ifade
edilmistir. Bu kapsamda, s6z konusu tanitimlarin Kanun
ve Yonetmelik hiikiimlerine aykir1 olduguna ve anilan
reklamlar hakkinda durdurma cezasi verilmesine karar
verilmistir.

(O]

Reklam Kurulu’nun 2023/320 sayili karar1 kapsaminda,
Ebubekir Yildirim (Juliet Giizellik Salonu) tarafindan
“julietguzellik" ve "julietkartal" isimli hesaplar {izerinden
yayimlanan tanitimlar 05.01.2023 ve 18.05.2023 tarihli
goriiniimiinde "Leke Tedavisi, Kavitasyon, Medikal Cilt
Bakimi, Dermapen, Botoks, Plazmapen, Catlak Tedavisi,
Yanik izi Tedavisi" gibi birtakim tibbi islemlerin
isimlerinin sayilarak tanitimlarinin yapildigi ve hastalarin
tedavi Oncesi ve sonrasina iliskin gorsellere yer verildigi,
ayrica "Anneler Giinii Kampanyasi, Kavitasyon Bolgesel
Zayiflama 8 Seans 999 tI" gibi tibbi islemlere yonelik
kampanya paylasimlarinin yer aldig: tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda;
sirkete ait kurulusun bir saglik kurulusu olmadigi ve
giizellik salonu olarak da ruhsatlandirilmadigi halde,
tanitimlarda tabipler tarafindan uygulanmasi gereken
tibbi islemlerin isimlerine yer verildigi, hastalarm tedavi
oncesi ve sonrasina iliskin fotograflara yer verildigi ve
tibbi iglemlere yonelik kampanya paylagimlarinin yer
aldig1 tespit edilmis olup; giizellik salonlarinin saglik
kurulusundan ¢ikarildigi, tibbi islemlerin giizellik
salonlarinda gerceklestirilmesinin yasaklandigi nedeni
ile yetkisiz saglik hizmeti sunumuna y6nelik s6z konusu
tanitimlarin tiiketicileri yaniltici, kamu saghigini bozucu
ve ilgili mevzuata aykir nitelikte oldugu ifade edilmistir.
Bu kapsamda, s6z konusu tanitimlarm Kanun ve
Yonetmelik hiikiimlerine aykirt olduguna ve anilan
reklamlar hakkinda durdurma cezas1 ve idari para cezasi
verilmesine karar verilmistir.

SOSYAL MEDYA
)

Reklam Kurulu’nun 2022/2675 sayili karar1 kapsaminda
Onur Eser tarafindan www.instagram.com adresli
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(©))

Within the scope of the decision of the Advertising Board
numbered 2022/4341, it has been determined that in the
Instagram account of Prof. Dr. Orhan Aydemir, as of the
appearances on October 2, 2022, and June 8, 2023,
various expressions such as "Say goodbye to glasses with
excimer laser, enjoy sports freely! Smart laser technology
Smartsurface - Aren't you tired of cleaning your glasses?
Excimer laser treatment - Get clear vision with
non-contact laser without touching the eye. - Achieve
clear vision with smart laser (...)" were included.

As a result of the evaluation conducted by the Board, it
has been stated that (i) the above-mentioned expressions
in the examined promotions, like these and similar
promotions, give a commercial appearance to the
activities of the individual practicing the medical
profession, generate demand for medical procedures, and
exceed the scope of information permitted by regulations.
In this context, it has been decided that these promotions
breach the provisions of the Law and Regulations, and a

suspension penalty has been imposed on said
advertisements.
C))

Within the scope of the decision of the Advertising Board
numbered 2023/320, it has been determined that
promotional content published by Ebubekir Yildirim
(Juliet Beauty Salon) under the accounts "julietguzellik"
and "julietkartal" on January 5, 2023, and May 18, 2023,
included the names of various medical procedures such
as "Spot Treatment, Cavitation, Medical Skin Care,
Dermapen, Botox, Plazmapen, Stretch Mark Treatment,
Burn Scar Treatment." The promotions also included
visual representations of patients before and after
treatment, and there were campaign posts related to
medical procedures like "Mother's Day Campaign, 8
Sessions of Cavitation for Regional Slimming for 999
TL."

As a result of the evaluation conducted by the Board, it
was determined that the establishment owned by the
company is not a healthcare institution and is not licensed
as a beauty salon. However, the promotions included the
names of medical procedures that should be performed
by physicians, and they also included photos of patients
before and after treatment. Additionally, there were
campaign posts related to medical procedures. It was
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internet sitesi iizerinden “ihaledenshoptr” kullanici adi ile
cesitli  kurumlar tarafindan  hazirlanan  belgeler
kullanilarak "Iphone 13 Pro 128 GB" iiriiniine iliskin
cekilis kampanyasi diizenlendigi ve ilgili iriini
kazandig1 belirtilen tiiketicilere “Merhabalar, yapmis
oldugumuz ¢ekilisten 1 Adet Iphone 13 Pro 128 Gb
kazandmiz...Uriinlerimiz TR  kayith ve orijinal
cihazlardir. Gumriikten ihale ile almdig: icin ...Trlinlin
Tirkiye Cumbhuriyeti igerisinde kullanilabilmesi adina
alinan giimriik vergi iicreti vardir. Uriinii alacaksaniz
odemenizi  yatrmaniz  gerekmektedir.  Odemeyi
yatirdiktan sonra cihazimiz giin igerisinde ...kargo
lizerinden yola ¢ikacaktir..." vb. ifadeleri igeren mesaj
gonderildigi, resmi kurumlar tarafindan hazirlanan
belgelerde yer verilen firmanin var olmadigi tespit
edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda; (i)
tanitimlarda, Onur Eser tarafindan, tiiketicinin giivenini
kotiiye kullanacak sekilde, ticaret sicil kaydi veya vergi
kimlik kaydi olmayan firma unvani kullanilarak
Ulastirma, Denizcilik ve Haberlesme Bakanligi, Maliye
ve Hazine Bakanligi tarafindan hazirlanmis veya bu
kurumlar tarafindan onaylanmig goriiniimii verilen
belgeler ile c¢esitli sertifikalarin yaymlanmasi suretiyle
licretsiz oldugu izlenimi verilecek sekilde "Iphone 13 Pro
128 GB" adli uriine iliskin ¢ekilis diizenlendigi (ii)
tilketicilerden  ¢esitli  bedeller talep edilmesinin
tiketicileri yaniltic1 nitelikte oldugu degerlendirilmistir.
Bu kapsamda, soz konusu tanitimlarm Kanun ve
Yonetmelik hiikiimlerine aykirt olduguna ve anilan
reklamlar hakkinda durdurma cezas1 ve idari para cezasi
verilmesine karar verilmistir.

2

Reklam Kurulu’nun 2023/6759 sayili karar1 kapsaminda
Dogan Kabak’a ait "@dogankabak" isimli Instagram
hesabindan yaymlanan;

11.12.2022 tarihli video paylagiminda; "Nissan’in
benzersiz elektrikli teknolojisi e-POWER’1 10-18 Aralik
tarihleri arasinda en yakin Nissan Yetkili Saticisi’na
giderek test edebilirsiniz. (@nissanturkiye #nissan
#epower" ifadelerine ve "@nissanturkiye" etiketine yer
verildigi, ancak s6z konusu paylasimda "is birligi" ibaresi
yer verilmedigi,

04.12.2022 tarihli video paylasiminda; "Herkese iyi

78

/ BOARD DECISIONS

stated that beauty salons are not considered healthcare
institutions, and the performance of medical procedures
in beauty salons is prohibited, which causes these
promotions to mislead to consumers, detrimental to
public health, and in violation of relevant regulations. In
this context, it was decided that the advertisements in
question were contrary to the provisions of the Law and
the Regulation and imposed impose administrative fines
and suspension penalties for the advertisements

SOCIAL MEDIA

0))

In accordance with the Advertising Board Decision
numbered 2022/2675, it has been determined that Onur
Eser made a raffle using the username "ihaledenshoptr"
on the Instagram using various documents prepared by
different institutions, where it was stated that participants
won an "iPhone 13 Pro 128 GB" product. Messages were
sent to the consumers stating: "Hello, you have won 1
iPhone 13 Pro 128 GB from the raffle we organized... Our
products are original and registered in TR. Since it was
purchased through a customs auction, there is a customs
tax fee to be paid for the product to be used within the
Republic of Turkey. If you want to receive the product,
you need to make the payment. After making the
payment, your device will be sent via courier within the
day..." and similar expressions. It was determined that the
company mentioned in the official documents did not
exist.

As a result of the evaluation conducted by the Board, it
has been determined that (i) in the promotions, Onur Eser
organized a raffle for the "iPhone 13 Pro 128 GB"
product, using a company name without a trade registry
record or tax identification record in a manner that would
misuse the trust of consumers, by publishing various
certificates and documents that appear to be prepared or
approved by the Ministry of Transport, Maritime Affairs,
and Communications, and the Ministry of Finance and
Treasury, giving the impression that the product is
offered for free; (ii) requesting various fees from
consumers is considered misleading. In this context, it
has been decided to impose administrative fines and
suspend the said advertisements as they are not in
compliance with the provisions of the Law and
Regulations.
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Pazarlar. @naletbebee ile elektrikli otomobille uzun yola
ciktik. Tlk kez bir elektrikli otomobil sarj etti. Tabii ki ¢ok
giildiik. izlemek igin profilimdeki linke tiklayabilirsiniz.
Iyi seyirler. @esarj" ifadelerine ve "@esarj" etiketine yer
verildigi, ancak s6z konusu paylasimda "is birligi" ibaresi
yer verilmedigi,

30.11.2022 tarihli video paylagiminda "Yeni videomuz
yayinda (@citroenturkiye ‘den Jumper karavani alip,
esimle ve arkadaglarimla birlikte eglenceli bir video
cektik. izlemek igin profilimdeki linke tiklayabilirsiniz.
Iyi seyirler" ifadelerine ve "@citroenturkiye" etiketine
yer verildigi, ancak s6z konusu paylasimda "reklam"
ibaresi yer verilmedigi tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda; (i
paylasimlarda anilan markalara ait sosyal medya
hesaplarinin etiketlenerek etiketleri tiklayan tiiketicilerin
yukarida anilan mal veya hizmetlerin tanitim ve
pazarlamasi yapilan kurumsal sosyal medya hesaplarina
yonlendirildigi, (i) ancak paylasimlarda herhangi bir
reklam, isbirligi ibaresine yer verilmedigi. (iii) bu suretle
anilan Uriin ve markalara yonlendirme yapmak suretiyle
markalarin ortiilii reklaminimn yapildigi. Bu kapsamda s6z
konusu tanitimlarin Kanun ve Yo6netmelik hiikiimlerine
aykirt olduguna ve anilan reklamlart durdurma cezalar
verilmesine karar verilmistir.

MEDYA

(0))

Reklam Kurulu'nun 2022/2675 sayili karar1 kapsaminda
Demirdren TV Radyo Yaymecilik Yapimcilik A.S.’ye ait
“Kanal D” logolu televizyon kanalinda

09.05.2020 tarihli "Kanal D Haber Hafta Sonu" programi
igerisinde yayimlanan "Eve Ozel Zayiflama" baslhkli
haberde;

"Sunucu: “Umutsuzluga kapilmayin, o kilolar1 biraz
dikkat ederek ve evde uygulayabileceginiz mumyalama
yontemi ile kolayca verebilirsiniz. Gelin bakalim.”
Danisan: “Bugiin 4. Uygulamay1 yaptim ve biitiin
viicudumda 5 santim bir incelme var.” Haberci: “Kollar,
bacaklar, bel, hatta biitiin viicut... 30 dakikada evde
uygulanan mumyalama yontemiyle kan dolagim
hizlaniyor, zayiflamak kolaylasiyor... Mumyalama
yonteminin uygulamasiysa oldukga kolay. Siparis edilen
kitin i¢erisinden bandaj ve 6zel losyon ¢ikiyor. Bu
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2

Within the scope of the decision of the Advertisement
Board numbered 2023/6759, the content published on the
Instagram account "@dogankabak" belonging to Dogan
Kabak;

In the video post dated 11.12.2022; "You can test Nissan's
unique electric technology e-POWER by going to your
nearest Nissan Authorized Dealer between December
10-18. @nissanturkiye #nissan #epower" and the hashtag
"(@nissanturkiye" were included, but the phrase
"cooperation" was not included in the post in question,
In the video post dated 04.12.2022; "Good Sunday
everyone. We went on a long journey with @naletbebee
in an electric car. An electric car charged for the first
time. Of course we laughed a lot. You can click on the
link in my profile to watch. Have a good watch. @esarj"
and the hashtag "@esarj" were included, but the phrase
"cooperation" was not included in the post in question,
In the video post dated 30.11.2022, he said, "Our new
video is online. We bought the Jumper caravan from
@citroenturkiye and shot a fun video with my wife and
friends. You can click the link in my profile to watch.
Have a good time" and the hashtag "@citroenturkiye"
were included in the post, but the phrase "advertisement"
was not included in the post in question

has been identified.

As a result of the evaluation made by the Board; (i) social
media accounts of the aforementioned brands were
tagged in the posts and consumers who clicked on the
tags were directed to corporate social media accounts
where the aforementioned goods or services were
promoted and marketed, (ii)) however the posts do not
contain any advertisement or cooperation. (iii) in this
way, implicit advertising of the brands was made by
directing to the aforementioned products and brands. In
this context, it has been decided that the promotions in
question are contrary to the provisions of the Law and the
Regulation and that penalties will be imposed to stop the
aforementioned advertisements.
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losyonla 1slatilan bandajlar viicuda sariliyor ve yaklasik
30 dakika boyunca bekleme siiresi basliyor.”

Ozlem Posbagoglu: “Mumyalama bandaj isini karantina
stirecinde ev kiti haline getirdik. Beslenmeme dikkat
ediyorum ama yetersiz kaliyor diyen herkese mutlaka
uyguluyoruz... Bazen saglikli beslenme de yetersiz
kalabiliyor. Bu uygulama metabolizmay1 canlandirtyor,
hizlandiriyor ciddi anlamda. Kilo vermeniz hizlanir,
kolaylasir bu sayede. Ayn1 zamanda ddemleri de yok
etmis oluruz... (Losyon sisesini elinde tutarak) Losyon
10 kullanimlik, 10 seanslik. Genelde haftada 2-3 sefer
uygulamay1 Oneriyorum... Islem igin gerekli tiim
malzemeler kitin igerisinden ¢ikiyor.”

Dis ses: “Bunu agmanim en kolay yoluysa giinde 30
dakika ayirarak uygulanan bandajli mumyalama
yontemi... Yag yakan bu islemle 10 seansta 10-15
santime kadar incelmek miimkiin... Evde mumyalama
uygulamasi i¢in 10 seans kullanilan kitin fiyatiysa 370
Lira.”

ifadeleriyle fiyat bilgisine yer verildigi ve ekranda
"Ozlem Posbasoglu Zayiflama Uzmani" ibaresine yer
verildigi tespit edilmistir.

Kurum tarafindan yapilan degerlendirmeler sonucunda,
(1) inceleme konusu haber programlarinda; tiiketicilerin
aydmlanma, bilgilendirilme ihtiyacini karsilama ve haber
verme amacinin disina ¢ikilarak tanitici, Oviicii ve
yonlendirici ifadelere yer vermek suretiyle “Zayiflama
Uzmani" olarak lanse edilen "Ozlem Posbasoglu" isimli
sahsin ortiili reklaminin yapildigi degerlendirilmistir. Bu
kapsamda  tamitimlarin  Kanun ve  YOnetmelik
hiikkiimlerine aykir1 olduguna ve anilan reklamlar
durdurma cezasi verilmesine karar verilmistir.

2

Reklam Kurulu’nun 2023/6083 sayil1 karar1 kapsaminda
TV8 TV Yayncilik Yapimeilik A.S.’ye ait TVS logolu
06.11.2022  tarthinde  yaymlanan  “Tirkiye’nin
Doktorlart’ isimli programm 51:19 dakikast ve
devaminda: “Dr. Sadik YILMAZ: Ozellikle kolajen ¢ok
uzun yillardan beri kullaniliyor. Bir hatta dolgu maddesi
olarak ¢ikmig. Ama yan etkileri 6zellikle alerji yapici,
anafilaksi yapict Ozelliklerinden dolay1 o popiilerligini
kaybetmis bir kolajen seyi. Ama LinErase geldikten
sonra Ozellikle nanoteknoloji ile bunun molekiil
agirliklari, kolajenin molekiil agirliklar: diistiriilmiis ve
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MEDIA

0y

Within the scope of the decision of the Advertisement
Board numbered 2022/2675, on the television channel
with the "Kanal D" logo owned by Demiréren TV Radio
Publishing Production Inc.

In the news article titled "Home Special Slimming"
published in the "Kanal D News Weekend" program
dated 09.05.2020;

"Presenter: "Don't despair, you can easily lose that weight
with a little attention and a mummification method that
you can apply at home. Let's take a look."

Conunselee: "I did the 4th application today and I have 5
centimeters thinner in my whole body." Messenger:
"Arms, legs, waist, even the whole body... The
embalming method applied at home in 30 minutes
accelerates blood circulation and makes it easier to lose
weight... The embalming method is very easy to apply.
The ordered kit includes a bandage and special lotion.
The bandages soaked with this lotion are wrapped around
the body and the waiting period begins for about 30
minutes."

Ozlem Posbasoglu: "We turned the embalming bandage
work into a home kit during the quarantine process. We
apply it to everyone who says I pay attention to my diet
but it is insufficient... Sometimes a healthy diet can also
be insufficient. This application revitalizes and
accelerates metabolism. Your weight loss accelerates and
becomes easier in this way. At the same time, we
eliminate edema... (holding the lotion bottle in her hand)
The lotion is for 10 uses, 10 sessions. I usually
recommend applying it 2-3 times a week... All the
necessary materials for the procedure come out of the
kit."

External voice: "The easiest way to overcome this is the
bandage embalming method, which is applied by
allocating 30 minutes a day... It is possible to get thinner
up to 10-15 centimeters in 10 sessions with this
fat-burning procedure... The price of the kit used for 10
sessions for embalming at home is 370 Lira."

It has been determined that price information is given
with the expressions and the phrase "Ozlem Posbasoglu
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bu anafilaksi yapic1 ya da alerji yapict Ozellikleri de
ortadan kaldirilmis durumda. Bu nedenle de giivenle
kullanabiliyoruz giiniimiizde...” seklindeki ifadelere yer
verildigi tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda; (i)
"Dr. Sadik YILMAZ" isimli konuk doktor tarafindan
verilen bilgilerin bilgi verme amacinin 6tesine gectigi (ii)
genel olarak dermatolojide kolajen kullanimindan
bahsedilmekten daha ziyade tek ve belli bir tip yani
“LinErase” markali kolajen  asismin  kullanim
yonteminin, etkilerinin tamtildigi, (iii) konuk doktor
tarafindan iiriiniin ad1 gegirilmek suretiyle 6ne ¢ikarildigi
bdylece “Linerase” isimli kolajen markasinin Ortiili
reklammin yapildigir degerlendirilmistir. Bu kapsamda
s6z konusu tamitimlarmm Kanun ve Yonetmelik
hiikiimlerine aykir1 olduguna anilan reklamlar1 durdurma
cezalart verilmesine karar verilmistir.

GIDA

0))

Reklam Kurulu’nun 2023/241 sayili karar1 kapsaminda,
“sorvagentr” kullanict adiyla Instagram {izerinden
yayimlanan reklam ve tanitimlarda “Sorvagen Smart
Sitikolin, DHA, Omega 3 ve Vitamin B12” ve “Sorvagen
Smart For Kids” adli {rlinlerin gorselleriyle birlikte
“Prof. Dr. Osman Miiftiioglu anlatiyor: Sinavlarda
basarmin piif noktas1” ve “Tiim Eczanelerde” ifadelerine
yer verildigi, ayn1 zamanda s6z konusu {irlinlerin eczane
icinde kullanilan raf alanindaki tanmitimlarda “Sorvagen
Omega 3-Okul basaris1 sinavlara hazirlik” ifadelerinin
kullanildig tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda; (i)
taniimlarda yer alan “Eczanelerde” ifadesiyle
eczanelerin tiiketicilerde sahip oldugu giiven algist
kullanilarak ve bu algmin reklamda yer verilen hekimin
bilinirligi ile pekistirilerek s6z konusu iiriinlerin giivenilir
oldugu izlenimi olusturularak tiiketicilerin yaniltildigi,
(ii)) bu driinlerin kullaniminin  okul basaris1 ile
iliskilendirildigi, "Siavlarda bagarinin pif noktasi, Okul
basaris1 ve Smavlara hazirlik" ifadelerinin saglik beyani
icerdigi, (iii) yiirtirlikteki mevzuat hiikiimlerine gére bu
tir saglik beyanlarmin kullanilmasinin kesinlikle yasak
oldugu, kullanilan bu beyanlar i¢in ilgili otoriteden izin
alinmadigindan s6z konusu beyanlarin dogrulugunun
bilimsel olarak ispat edilmis sayilamayacagindan gercegi
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Weight Loss Specialist" is displayed on the screen.

As aresult of the evaluations made by the Authority, (i) in
the news programs subject to the review, it was evaluated
that the implicit advertisement of the person named
"Ozlem Posbasoglu", who is touted as "Weight Loss
Specialist", was made by including introductory, praising
and directive statements by going beyond the purpose of
meeting the consumers' need to be enlightened, informed
and providing news. In this context, it was decided that
the advertisements were contrary to the provisions of the
Law and the Regulation and that the said advertisements
should be suspended.

2

Within the scope of the decision of the Advertisement
Board numbered 2023/6083, 51:19 minutes and
following minutes of the program titled "Tirkiyenin
Doktorlar1” (Turkey's Doctors) broadcast on 06.11.2022
under the TVS logo of TV8 TV Publishing Production
Inc.: "Dr. Sadik YILMAZ: Especially collagen has been
used for many years, even as a filler. But due to its side
effects, especially allergy-causing, anaphylaxis-causing
properties, it is a collagen thing that has lost its
popularity. But after LinErase came, especially with
nanotechnology, the molecular weights of collagen have
been reduced and these anaphylaxis-causing or
allergy-causing properties have been eliminated.
Therefore, we can use it safely today..."it has been
determined that statements such as.

As a result of the evaluation made by the Board; (i) The
information given by the guest doctor named "Dr. Sadik
YILMAZ" went beyond the purpose of providing
information, (ii) The information given by the guest
doctor named "Dr. Sadik YILMAZ" went beyond the
purpose of providing information, (iii) It was evaluated
that the guest doctor highlighted the product by
mentioning the name of the product, thus implicitly
advertising the collagen brand named "Linerase". In this
context, it was decided to impose penalties to stop the
aforementioned advertisements as these promotions were
in violation of the provisions of the Law and the
Regulation.

NUTRITION SECTOR

(0))

Within the scope of the decision of the Advertisement
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yansitmadig tespit edilmistir. Bu kapsamda, s6z konusu
tanitimlarin Kanun ve Yonetmelik hiikiimlerine aykir
olduguna ve 347.128-TL
(Ugyiizkirkyedibinyiizyirmisekiz Tiirk Liras1) idari para
ve anilan reklamlar1 durdurma cezalar1 verilmesine karar
verilmistir.

(0]

Reklam Kurulu’nun 2023/1441 sayili karar1 kapsaminda,
Getir Perakende Lojistik A.S. “GetirYemek” uygulamast
lizerinden  tiiketicilere ~ yonelik  gerceklestirilen
“Komegene'den Yok Boyle Menii” temali ifadelere yer
verildigi tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda; (i)
s6z konusu reklamda yer verilen ifadelerin ve {irlin
gorsellerinin herhangi bir meniiyii segen tiiketiciye 2 adet
diirim ve 2 adet ayran verilecegi,, (ii) “meni” tanitimi
yapilmasina karsin reklam gorselinde kisi bagi fiyatin 6n
plana cikarilarak kisi bag1 fiyatin meniiniin fiyati oldugu
algis1 olusturuldugu ve anilan reklamlarda meniiniin
toplam fiyatina yer verilmemesinin mevzuatta yer alan
"Reklamlarda tiiketicilerin bilgisine sunulan fiyat, mal
veya hizmetin tim vergiler dahil toplam satis fiyati
olmalidir." hiikmiine aykir1 oldugu (iii) bahse konu
reklamlarin tiiketicileri yaniltici nitelikte oldugu ve ayni
zamanda diiriist rekabet ilkelerine aykirilik teskil ettigi
degerlendirilmis  olup, s6z konusu tamitimlarin
Tiketicilerin Korunmas: Hakkinda Kanun, ve Ticari
Reklam ve Haks1z Ticari Uygulamalar Yonetmeligi basta
olmak ftizere ilgili mevzuat hiikiimlerine aykir1 olduguna
ve anilan reklamlar hakkinda durdurma cezast
verilmesine karar verilmistir.

(©))

Reklam Kurulu'nun 2023/449 sayili karar1 kapsaminda
“mollersomega3” kullanici adiyla yapilan “Moller’s
Omega-3” adli takviye edici gidaya iliskin sosyal medya
tanitimlarma iliskin 09.12.2022 tarihinde yayimlanan
reklamda “Cocugunuzun bagisikligina destek!” ifadesine
yer verildigi tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda; (i)
inceleme konusu tanitimlarda yer alan “Cocugunuzun
bagisikligina destek!” ifadesinin saglik beyan1 oldugu,
(i1) yurtrlikteki mevzuat hiikiimlerine gore bir {irline
iligkin olarak herhangi bir saglik beyaninda
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Board numbered 2023/241, In the advertisements and
promotions published on Instagram under the user name
"sorvagentr", "Sorvagen Smart Citicoline, DHA, Omega
3 and Vitamin B12" and "Sorvagen Smart For Kids"
products are presented with the visuals of the products
named "Prof. Dr. Osman Miiftiioglu narrates: It has been
determined that the expressions "The key to success in
exams" and "In All Pharmacies" are included, and at the
same time, the expressions "Sorvagen Omega-3 School
success, preparation for exams" are used in the
promotions on the shelf area used in the pharmacy of the
products in question.

As a result of the evaluation made by the Board; (i)
misleading consumers by creating the impression that the
products in question are reliable by using the perception
of trust that pharmacies have in consumers with the
expression "in pharmacies" in the advertisements and by
reinforcing this perception with the recognition of the
physician in the advertisement, (ii) misleading consumers
by creating the impression that the products in question
are reliable by using the perception of trust that
pharmacies have in consumers with the expression "in
pharmacies" in the advertisements and by reinforcing this
perception with the recognition of the physician in the
advertisement,(iii) According to the provisions of the
legislation in force, it has been determined that the use of
such health statements is strictly prohibited, and that the
accuracy of such statements cannot be considered
scientifically proven since no authorization has been
obtained from the relevant authority for these statements,
and that they do not reflect the truth. In this context, it has
been decided that the said advertisements are contrary to
the provisions of the Law and the Regulation and that an
administrative fine of 347,128-TL (Three hundred and
forty-seven thousand one hundred and twenty-eight
Turkish Liras) and the suspension of the said
advertisements will be imposed.

2

Within the scope of the decision of the Advertisement
Board numbered 2023/1441, it was determined that Getir
Perakende Logistics Inc. included statements with the
theme "Komegene'den Yok Boyle Menu" through the
"GetirYemek" application for consumers.

As a result of the evaluation made by the Board; (i) the
statements and product visuals in the advertisement in
question indicate that the consumer who chooses any
menu will be given 2 wraps and 2 ayran, (ii) although the
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bulunabilmesi i¢in ilgili idari otoriteden izin alinmasi
gerektigi, (iii) kullanilan bu beyanlar i¢in ilgili otoriteden
izin alimmadigindan s6z konusu beyanlarin dogrulugunun
bilimsel olarak ispat edilmis sayillamayacagindan gercegi
yansitmadigi, (iv) dolayisiyla dogrulugu bilimsel olarak
ispat edilmemis bu beyanlarla tiiketicilerin aldatilip
yanmltildig1 ifade edilmistir. Bu kapsamda, s6z konusu
tanitimlarin  Kanun, Yonetmelik ve Gida ve Takviye
Edici Gidalarda Saghk Beyami Kullanimi Hakkinda
Yonetmelik basta olmak iizere ilgili mevzuat
hiikkiimlerine aykir1t olduguna ve anilan reklamlar
hakkinda durdurma cezasi verilmesine karar verilmistir.

(O]

Reklam Kurulu’nun 2023/6005 sayili karar1 kapsaminda,
Sinanoglu Turizm ve Ticaret Limited Sirketi'ne ait
https://www.muglagurme.com/tr/ ve
https://www.gurmereyon.com/tr/ URL adresli e-ticaret
sitelerinde “Alberto di Centa” markali peynirlerin
Tiirkiye’de iiretilmis olmasma karsin “ithal peynirler”
kategorisi altinda satisa sunuldugu tespit edilmistir

Kurul tarafindan yapilan degerlendirme sonucunda;
Alberto di Centa” markali peynirlerin Tiirkiye'de
iiretilmis olmasina karsm “Ithal peynirler” kategorisi
altinda satisa sunulmasimna iligskin reklamlarin ulastig
ortalama tiiketicinin ekonomik davranis bi¢imini bozma
ihtimali oldugu ve bu suretle yapilan tanmitimlarin
tiketicileri aldatici ve yaniltict oldugu
degerlendirilmistir. ~ Bu  kapsamda, soz konusu
tanitimlarin Kanun ve Yonetmelik hiikiimlerine aykir
olduguna ve anilan reklamlar hakkinda durdurma cezasi
verilmesine karar verilmistir.

EGIiTiM
@

Reklam Kurulu’nun 2022/4132 sayili karar1 kapsaminda,
Ahmet Unal HPN Akademi’ye ait;

https://hpnhipnoz.net/  adresli  internet  sitesinin
17.06.2022 tarihli goriinlimiinde; 'Hipnozla sigara
birakmak, stresten kurtulmak, uyku problemlerinden
kurtulmak, siav kaygisindan kurtulmak ve daha pek ¢ok
sorunun ¢oziimii HPN Hipnozla ¢ok kolay! Hipnoz bir
sihir degil bilimsel bir gercekliktir. Siz de bu deneyimi
yasamak i¢in bize ulasin...Hipnoz, psikoloji alaninda,
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"menu" is promoted, the price per person is highlighted in
the advertisement visual, creating the perception that the
price per person is the price of the menu, and the fact that
the total price of the menu is not included in the
aforementioned advertisements is contrary to the
provision "The price presented to the information of
consumers in advertisements should be the total sales
price of the goods or services including all taxes. " and
(iii) the said advertisements are misleading to consumers
and also contrary to the principles of fair competition,
and it has been decided that the said advertisements are
contrary to the provisions of the relevant legislation,
especially the Law on the Protection of Consumers and
the Regulation on Commercial Advertising and Unfair
Commercial Practices, and it has been decided to impose
a suspension penalty on the said advertisements.

(©))

Within the scope of the decision of the Advertising Board
numbered 2023/449, it was determined that the
advertisement published on 09.12.2022 regarding the
social media promotions of the supplementary food
named "Modller's Omega-3" under the username
"mollersomega3" included the statement "Support for
your child's immunity!".

As a result of the evaluation made by the Board; (i) the
statement "Support for your child's immunity!" in the
advertisements under review is a health claim, (ii)
according to the provisions of the legislation in force, in
order to make any health claim regarding a product,
permission must be obtained from the relevant
administrative authority, (iii) since permission was not
obtained from the relevant authority for these statements,
the accuracy of these statements cannot be considered
scientifically proven and therefore do not reflect the
truth, (iv) therefore, consumers are deceived and misled
with these statements whose accuracy has not been
scientifically proven. In this context, it was decided that
the advertisements in question were contrary to the
provisions of the Law, the Regulation and the Regulation
on the Use of Health Claims in Foods and Food
Supplements, in particular the Regulation on the Use of
Health Claims in Foods and Food Supplements, and it
was decided to impose a suspension penalty on the
aforementioned advertisements.
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cerrahi alanda ve daha bir¢ok alanda sikca kullanilan ve
bilinen bir¢ok tedavi yontemine gore ¢cok daha hizli ve
etkili bir tedavi yontemidir...Hipnozun her alaninda
egitim Oncesi ve sonrasi..." gibi ifadeler ile,
www.hpnakademi.net  adresli ~ internet  sitesinin
17.06.2022, 30.12.2022 ve 01.09.2023  tarihli
goriiniimlerinde ornek olarak; '...Egitimci veya uzman
olmak ister misiniz? HPN Akademi ile dogru
adrestesiniz. Tiirkiye’nin Ilk ve Tek Hipnoterapi
Akademisi. Hipnoterapi ve Diger Kisisel Gelisim
Alanlarinda Uzman ve Egitmen Olmak Ister misiniz...
Sertifika Programlari. Tim Egitimlerde Almacak
Sertifikalar M.E.B. Onayli Olup E-Devlet Sisteminden
Takip Edilebilir Olacak. Akademimizin Vermis Oldugu
Sertifika AB Ulkelerinde Sertifika Programlari Tiim
Egitimlerde Alinacak Sertifikalar M.E.B. Onayl1 Olup
E-Devlet Sisteminden Goriilecektir.” Gibi ifadelere yer
verildigi,

Internet sitelerinde T.C. Saghk Bakanligi ve T.C. Milli
Egitim Bakanligi’nin logolarina yer verildigi,

tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda; (i) ,
inceleme  konusu tanitimlarda yetki alanmizda
bulunmayan ve uluslararasi smiflandirma sistemlerinde
hastalik olarak degerlendirilen “Kaygi1” gibi klinik
psikoloji, psikiyatri ve psikoloji alanina giren konularda
tedavi yapildigi izleniminin olusturuldugu, (ii) hipnoz”
uygulamasinin yer aldig1 ve anilan uygulamanin sertifika
sahibi tabip ve dis tabibi ile tabip gdzetiminde klinik

psikolog ve psikolojinin tibbi uygulamalan yetki
belgesine sahip psikologlar tarafindan
uygulanabileceginin  belirtildigi, dolayisiyla tabip

gbzetimi olmaksizin tarafinizca hipnoz uygulamasmin
yapilamayacagi, (iii) tanitimlarda Bakanlik logolarina
yer verilerek kurulusunuzun logosu kullanilan kurumlar
tarafindan verilmis ruhsatinin veya benzeri bir izin
belgesinin oldugu yoniinde bir algi olusturuldugu, (iv)
saglik kurulusu olarak hizmet vermeye yetkili olmayan
kurulugun yetki alaninda bulunmayan konularda hizmet
sundugu, egitim verdigi ve sertifika diizenledigi yoniinde
tanitimlarda bulunmasinin ilgili mevzuata aykir1 oldugu;
dolayistyla s6z konusu tanitimlan tiiketicileri yaniltici,
aldatici ve onlarin bilgi eksikliklerini istismar edici
nitelikte oldugu degerlendirilmistir. Bu kapsamda sz
konusu tanitimlarin Kanun ve Yo6netmelik hiikiimlerine
aykirt olduguna ve anilan reklamlar hakkinda durdurma
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(C))

Within the scope of the decision of the Advertisement
Board numbered 2023/6005, it was determined that
"Alberto di Centa" branded cheeses were offered for sale
under the category of "Imported cheeses" on the
e-commerce websites of Sinanoglu Tourism and Trade
Limited Company with the URL addresses
https://www.muglagurme.com/tr/ and
https://www.gurmereyon.com/tr/, although they were
produced in Turkey.

As a result of the assessment made by the Board; it was
evaluated that the advertisements regarding the sale of
Alberto di Centa" branded cheeses under the category of
"Imported cheeses" despite the fact that they are
produced in Turkey are likely to disrupt the economic
behavior of the average consumer and that the
promotions made in this way are deceptive and
misleading to consumers. In this context, it was decided
that the advertisements in question were contrary to the
provisions of the Law and the Regulation and that a

suspension penalty was imposed on the said
advertisements.

EDUCATION SECTOR:

1)

Within the scope of the decision of the Advertising Board
numbered 2022/4132, Ahmet Unal belongs to HPN
Academy;

- In the appearance of the website https://hpnhipnoz.net/
dated 17.06.2022; 'Quitting smoking with hypnosis,
getting rid of stress, getting rid of sleep problems, getting
rid of exam anxiety and many more problems are very
easy with HPN Hypnosis! Hypnosis is not a magic but a
scientific  reality. Contact wus to have this
experience...Hypnosis is a much faster and more
effective treatment method than many known treatment
methods that are frequently used in the field of
psychology, surgery and many other fields...Before and
after training in all areas of hypnosis..."

-As an example in the views of the website
www.hpnakademi.net dated 17.06.2022, 30.12.2022 and
01.09.2023; '...Do you want to become an educator or
expert? You are at the right address with HPN Academy.
Turkey's First and Only Hypnotherapy Academy. Would
you like to become an Expert and Trainer in
Hypnotherapy and Other Personal Development Areas...
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cezasi verilmesine karar verilmistir.

TEKNOLOJI

(0))

Reklam Kurulu’nun 2023/1717 sayili karar1 kapsaminda,
D Argelik A.S. tarafindan www.arcelik.com.tr adh
internet sitesinde "Iphone 13 128 GB Mavi Cep
Telefonu" adli iiriiniin 27.999 TL, Oliz iiyelerine 6zel ise
26.799 TL olduguna iligkin ifadelere yer verildigi tespit
edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda; (i)
Oliz tiyelerine 6zel ise 26.799 TL fiyat ile satildig1 ancak
bu fiyatlandirma politikasina bayilerin de katilma
zorunlulugu olmadigi, (ii) kendi fiyatlandirma ve satig
politikalarini belirlemekte serbest olduklari anlasilmis ve
bu nedenle reklamlarda yaniltici nitelikte ve diiriist
rekabet ilkelerine aykirilik teskil edecek herhangi bir
durum bulunmadigi tespit edilmistir. Bu kapsamda
Kanun ve Yonetmelige aykirilik olmadigina karar
verilmistir.

DAYANIKLI TUKETIM MALLARI

(0))

Reklam Kurulu’nun 2023/1335 sayili karar1 kapsaminda,
A 101 Yeni Magazacilik A.S.’ye ait 17 Kasim 2022 tarihli
“Aldin Aldm” brosiiriinde, A101 magazalarinda ve
www.alOl.com.tr internet sitesinde 19.999 TL ile satisa
sunulan “Volta YIDE Elektrikli Moped” adli {irliniin
ozelliklerinde “Menzil: 42 km (Yol, hava sartlar1 ve gii¢
destek seviyesine gore degisir.)” ifadelerine yer verildigi
tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda;
Ispanya Sanayi Bakanligi tarafindan akredite edilen ve
otorite bir kurulus olan “Idiada Automotive Technology
S.A.” tarafindan verilen tip onay belgesi ile aracin
elektrik menzili test sonucunun 42 km oldugu
ispatlandig1 tespit edilmistir. Bu kapsamda, s6z konusu
tanitimlarin Kanun ve Yonetmelik hiikiimlerine aykir
olmadigina karar verilmistir.

2

Reklam Kurulu’nun 2023/6311 say1l1 karar1 kapsaminda,
Hakmar Magazacilik Ltd. Sti’ye ait Hakmar Express
Ferhatpasa subesinde 04.07.2023-31.07.2023 tarihleri
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Certificate Programs. Certificates to be obtained in all
trainings will be approved by the Ministry of Education
and will be traceable from the E-Government System.
Certificate Programs in EU Countries Certificate
Programs in EU Countries Certificates to be obtained in
all trainings will be approved by the Ministry of
Education and will be seen from the E-Government
System." statements such as,

- The logos of the Republic of Turkey Ministry of Health
and the Republic of Turkey Ministry of National
Education appear on their websites,

has been identified.

As a result of the evaluation made by the Board; (i) in the
promotions subject to review, the impression is created
that treatment is provided in the fields of clinical
psychology, psychiatry and psychology, such as
"Anxiety", which is not in your field of authority and is
considered as a disease in international classification
systems, (ii) hypnosis" application is included and it is
stated that the said application can be applied by certified
physicians and dentists and clinical psychologists under
the supervision of physicians and psychologists with a
certificate of authorization for medical applications of
psychology, therefore, hypnosis cannot be performed by
you without the supervision of a physician, (iii) by
including the logos of the Ministry in the promotions, a
perception is created that your organization has a license
or a similar permission document issued by the
institutions whose logos are used, (iv) it is against the
relevant legislation for the organization, which is not
authorized to serve as a health institution, to promote that
it provides services, provides training and issues
certificates on subjects that are not within its jurisdiction;
(iv) the promotions in question are misleading and
deceptive to consumers and exploit their lack of
information. In this context, it has been decided that the
said advertisements are contrary to the provisions of the
Law and the Regulation and that a suspension penalty
will be imposed on the said advertisements.

TECHNOLOGY

Within the scope of the decision of the Advertisement
Board numbered 2023/1717, it was determined that D
Arcelik Inc. stated that the product named "Iphone 13
128 GB Blue Cell Phone" on the website
www.arcelik.com.tr is 27,999 TL and 26,799 TL for Oliz
members.

As a result of the evaluation made by the Board; (i) it was
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arasinda yer alan tanitimlarda “1 Alana 1 Bedava. Selpak
Kagit Havlu Dev 2'li 3 Katli. 64,90 TL(...) Adet Fiyat
32,45 TL. Baslangi¢c Tarihi: 04.07.2023 Bitis Tarihi:
31.07.2023” ifadelerine yer verildigi tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda; (i)
04.07.2023 tarihinde anilan {riini satin almak isteyen
tilketicinin, sistemsel bir hata nedeniyle kasada firiin
satisinin gergeklestirilemedigi gerekgesiyle s6z konusu
kampanyadan yararlanamadigi, (ii) inceleme konusu
tanitimlarin tiiketicileri aldatici ve yamniltici oldugu
degerlendirilmistir. Bu kapsamda tanitimlarin Kanun ve
Yonetmelik hiikiimlerine aykirt  olduguna anilan
reklamlar1 durdurma cezasi verilmesine karar verilmistir.

Q)

Reklam Kurulu’nun 2023/1005 sayili karar1 kapsaminda,
Rks Otomotiv San. ve Tic. A.S’ye ait s6z konusu
reklamlarda, iiriiniin tiim vergiler dahil satis fiyat1 olan
43.964 TL’nin lizeri ¢izili bir sekilde ve indirimli olarak
39.900 TL’ye satisa sunuldugu, kampanya bitis tarihinin
5 Ocak 2023 oldugu bilgisine yer verildigi, {iriin stok
bilgisine ise yer verilmedigi tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda;
firmaya ait www.rksmotor.com.tr adresli internet
sitesinde yer alan “Newlight 125 Pro motosiklet”
reklamlarinda, tirtiniin tiim vergiler dahil satis fiyat1 olan
43.964 TL’nin tizeri ¢izilerek indirimli olarak 39.900
TL’ye satildig1 ve kampanya bitis tarihinin 5 Ocak 2023
oldugu bilgisine yer verildigi, ancak iiriiniin 43.964
TL’den hi¢ satilmadigi, tiiketiciler nezdinde satig
fiyatindan indirim yapilmis gibi izlenim olusturuldugu,
diger taraftan kampanyanin 5 Ocak 2023 tarihinde
bitecegi belirtilmesine ragmen 25 Ocak 2023 tarihine
kadar uzatildigi, daha sonra ise dstii c¢izgili fiyat
bilgisinin kaldirilarak {irtiniin 39.900 TL’den satilmaya
devam edildigi, s6z konusu reklamda iiriin stok bilgisine
yer verilmedigi ve indirime iliskin ifadelerin gercegi
yansitmadigi, s6z konusu reklamlarin yaniltici nitelikte
oldugu ve diiriist rekabet ilkelerine aykirilik teskil ettigi
ifade edilmistir. Bu kapsamda, s6z konusu tanitimlarin
Kanun ve Yonetmelik hiikiimlerine aykiri olduguna ve
anilan reklamlar hakkinda durdurma cezasi verilmesine
karar verilmistir.
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understood that Oliz was sold at a price of TRY 26,799
for Oliz members, but dealers were not obliged to
participate in this pricing policy, (ii) they were free to
determine their own pricing and sales policies, and
therefore, it was determined that there was nothing
misleading in the advertisements and that there was no
violation of the principles of fair competition. In this
context, it was decided that there was no violation of the
Law and Regulation.

CONSUMER DURABLES

0))

Within the scope of the decision of the Advertising Board
numbered 2023/1335, it was determined that in the
"Aldin Aldin" brochure of A 101 Yeni Magazacilik Inc.
dated November 17, 2022, the features of the product
named "Volta YIDE Electric Moped", which is offered
for sale in Al0l stores and on the website
www.al01.com.tr for 19,999 TL, included the statements
"Range: 42 km (Depends on road, weather conditions and
power support level.)".

As a result of the evaluation made by the Board, it was
determined that the electric range test result of the vehicle
was proven to be 42 km with the type of approval
certificate issued by "Idiada Automotive Technology
S.A.", which is an authority organization accredited by
the Spanish Ministry of Industry. In this context, it has
been decided that the promotions in question are not
contrary to the provisions of the Law and Regulation.

2

Within the scope of the decision of the Advertising Board
numbered 2023/6311, in the promotions that took place
between 04.07.2023-31.07.2023 at the Hakmar Express
Ferhatpasa branch of Hakmar Magazacilik Limited
Company, "1 Buy 1 Free. Selpak Paper Towel Giant 2 of
3 Folded. 64,90 TL(...) Piece Price 32,45 TL. Start Date:
04.07.2023 End Date: 31.07.2023".

As a result of the evaluation made by the Board; (i) the
consumer who wanted to purchase the said product on
04.07.2023 could not benefit from the said campaign on
the grounds that the sale of the product could not be
realized at the cash register due to a system error, (ii) the
promotions subject to review were considered to be
deceptive and misleading to consumers. In this context, it
has been decided to impose a penalty to suspend the
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TURIZM

(0))

Reklam Kurulu’nun 2023/1714 sayili karar1 kapsaminda,
Tirk Hava Yolla1 Anonim  Ortakligi’na  ait
www.turkishairlines.com adresli internet sitesinde yer
alan bilet degisikligine iliskin "170 TL degisiklik {icreti
(son 12 saate kadar)" igerikli tanitimlara yer verildigi
tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda; (i)
sikayet konusu hususta Reklam Mevzuati hiikiimlerine
aykirt ve yaniltict bir unsura rastlanmadigi tespit
edilmisti. Bu sebeple, sikayete konu tamitimlarin
tiketicileri yaniltict nitelikte olmadig
degerlendirilmistir. Bu kapsamda tanitimlarin Kanun ve
Yonetmelik hiikiimlerine aykir1 olmadigina karar
verilmistir.

2

Reklam Kurulu’nun 2023/5846 sayili karar1 kapsaminda,
Tirk Hava Yollan Anonim Ortaklign  ‘na ait
https://www.turkishairlines.com/tr-int/adresli ~  internet
sitesi ile mobil uygulamada yer alan “ComfortJet” isimli
bilet kategorisine iligkin olarak ucgus se¢cim ekraninda
“Cezasiz degisiklik” ibaresine yer verildigi, ayrica
https://www.turkishairlines.com/tr-int/bilgi-edin/ucret-k
osullari/ URL adresinin 30.05.2023 tarihli goriiniimiinde
de; “Comfort Jet...Degisiklik, iptal ve iade: Ucretsiz
degisiklik ve kesintili iade yapma hakki vardir.”
ifadelerine yer verildigi tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda; lgili
bilet kategorisinde satin alinmig biletin degisiklik
stireclerine iliskin olarak reklam veren/ticari uygulamada
bulunan tarafindan yapilan agiklamalarda farkli
tirlerdeki biletlerin  kendilerine 6zgii kurallart  ve
kullanim kisitlamalart bulundugu bu nedenle bilet
lUcretlerinde  farkliliklar  olusabildigi, —ComfortJet
kategorisi i¢in tcretsiz degisikligin ise “ceza bedeli
alinmadan” yapilan degisikligi ifade ettiginin beyan
edildigi tespit edilmis ve ilgili durumun tiiketicilerde
eksik veya hatal1 bilgiye neden oldugu ve tiiketicinin bir
mal veya hizmete iliskin ekonomik davranig bi¢imini
onemli Glgiide bozucu veya normal sartlar altinda taraf
olmayacag bir tiiketici islemine taraf olmasina yol agict
nitelikte oldugu tespit edilmistir. Bu kapsamda, s6z
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aforementioned advertisements as the promotions are
contrary to the provisions of the Law and the Regulation

(©))

Within the scope of the decision of the Advertisement
Board numbered 2023/1005, Rks Automotive Industry
and Trade Inc , the sales price of the product including all
taxes, which is 43,964 TL, is crossed out and offered for
sale at a discount for 39,900 TL, the campaign end date is
January 5, 2023, and the product stock information is not
included.

According to the evaluation made by the board; in the
advertisements for the "Newlight 125 Pro motorcycle" on
the website www.rksmotor.com.tr owned by the
company, it was stated that the product, with an
all-inclusive sales price of 43,964 TL, was crossed out
and sold at a discounted price of 39,900 TL, and the
campaign end date was mentioned as January 5, 2023.
However, it was found that the product was never sold at
43,964 TL, creating an impression among consumers that
a discount had been made from the selling price.
Furthermore, although the campaign was stated to end on
January 5, 2023, it was extended until January 25, 2023,
and later the crossed-out price information was removed,
and the product continued to be sold at 39,900 TL. The
advertisements did not provide information about the
product's stock status, and the statements regarding the
discount did not reflect the truth. It was stated that these
advertisements were misleading and contrary to the
principles of fair competition. Within this scope, it was
decided that these promotions were in violation of the
Law and Regulation, and a decision was made to impose
a suspension penalty on the mentioned advertisements.

TOURISM SECTOR:

0))

Within the scope of the decision numbered 2023/1714 of
the Advertisement Board, it has been determined that the
website www.turkishairlines.com of Turkish Airlines
Incorporated Partnership includes advertisements with
the content "170 TL change fee (up to the last 12 hours)"
regarding ticket changes.

As a result of the evaluation made by the Board; (i) it has
been determined that there is no misleading element
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konusu tanitimlarin Kanun ve Yonetmelik hiikiimlerine
aykir1 olduguna ve anilan reklamlar hakkinda durdurma
cezasi verilmesine karar verilmistir.

HAKSIZ TiICARIi UYGULAMALAR

0))

Reklam Kurulu'nun 2023/229 sayili karar1 kapsaminda,
Inceleme konusu reklamda, www.turkcell.com.tr adresli
internet sitesinde satisa sunulan telefon hatlarina 6zel
paketler tiikketiciler tarafindan satin alinmak istendiginde,
tilketicilere ayni paketin “Yillik Abonelik” kisminda
“Turkcell'li OI” butonunun “Aylik Abonelik” kisminda
ise “Detayli Bilgi” butonunun sunuldugu, yillik abonelik
kisminda ¢ikan “Turkcell’li Ol” butonu secildiginde satin
alma islemlerinin gerceklestirildigi sayfaya
yonlendirildigi, aylik abonelik kisminda ¢ikan “Detayli
Bilgi” butonu segildiginde ise bilgilendirme kismina
yonlendirildigi tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda;
firmaya ait www.turkcell.com.tr adresli internet sitesinde
satisa sunulan telefon hatlarina 6zel paketler tiiketiciler
tarafindan satin alinmak istendiginde, ayni hat icin yillik
abonelik iglemi kolayca gerceklestirilirken aylik abonelik
icin boyle bir durumun s6z konusu olmadigi, bu durumun
da tiiketicilerin normal sartlar altinda taraf olmayacaklari
bir sdzlesmeye taraf olmaya zorlanmasina yol agtig1 ve
tilketicilerin karar verme veya se¢im yapma iradesinin
olumsuz etkilendigi ve nedenle s6z konusu reklamlarin
yaniltict nitelikte oldugu ve diiriist rekabet ilkelerine
aykirilik teskil ettigi ifade edilmistir. Bu kapsamda, s6z
konusu  tamitimlarin  Yonetmelik ve  Kanun'un
hiikiimlerine aykir1 olduguna ve Kanun uyarinca anilan
reklamlar1 durdurma cezasi verilmesine karar verilmistir.

(0]

Reklam Kurulu'nun 2023/233 sayili karar1 kapsaminda,
Microsoft Bilgisayar Yazilim Hizmetleri Limited
Sirketi’ne ait “Kilit Simdi Acildi: Windows 11'e Ucretsiz
Yiikseltmeden Yararlanabilirsiniz” bashikli reklamlarda
ekranda yan yana belirgin sekilde yer alan mavi
kutucukta “Alin”, beyaz kutucukta “Planlayin”
butonlarina yer verilirken ekranin alt kisminda “Alin” ve
“Planlayin” butonlarina kiyasla ayirt edilmesi gii¢ sekilde
“Windows 10'u Tutun” ifadesine yer verildigi tespit
edilmistir.
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contrary to the provisions of the Advertisement Legislation
in the matter subject to the complaint. Therefore, it has been
evaluated that the promotions subject to the complaint are
not misleading to consumers. In this context, it has been
decided that the promotions are not contrary to the
provisions of the Law and the Regulation.

2

Within the scope of the decision of the Advertising Board
numbered 2023/5846, it has been determined that the phrase
"Change without penalty" is included in the flight selection
screen regarding the ticket category named "ComfortJet" on
the https://www.turkishairlines.com/tr-int/adresli  website
and mobile application of Turkish Airlines Incorporated
Partnership, and also in the view of
https://www.turkishairlines.com/tr-int/bilgi-edin/ucret-kosul
lari/ URL address dated 30.05.2023; "Comfort Jet...Change,
cancellation and refund: There is the right to change free of
charge and refund with deductions.".

As a result of the evaluation made by the Board; It has been
determined that in the statements made by the
advertiser/commercial practitioner regarding the change
processes of the ticket purchased in the relevant ticket
category, it has been determined that different types of
tickets have their own rules and usage restrictions, so there
may be differences in ticket prices, and that the free change
for the Comfortlet category refers to the change made
"without penalty fee", and it has been determined that the
relevant situation causes incomplete or incorrect information
in consumers and significantly disrupts the consumer's
economic behavior regarding a good or service or causes the
consumer to be a party to a consumer transaction that he
would not be a party under normal conditions. In this
context, it was decided that the advertisements in question
were contrary to the provisions of the Law and the
Regulation and that a suspension penalty was imposed on the
said advertisements.

UNFAIR COMMERCIAL PRACTICES

(0))

Within the scope of the Advertisement Board's decision
numbered 2023/229, it has been determined that in the
advertisement subject to the review, when consumers want
to purchase special packages for phone lines offered for sale
on the website www.turkcell.com.tr, consumers are offered
the "Become Turkcell'li" button in the "Annual
Subscription" section of the same package and the "Detailed
Information" button in the "Monthly Subscription" section,
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Kurul tarafindan yapilan degerlendirme sonucunda;
tilketicilerin  bilgisayarlarinin igletim sistemini
ylikseltmeden var olani kullanmaya devam etmelerinin
gliclestirilmesiyle  normal  sartlar  altinda  taraf
olmayacaklar1 bir sézlesmeye taraf olmaya ve igletim
sistemini gilincellestirmeye zorlanmasma yol agtigi,
dolayisiyla internet sitesi iizerinden satis yapan firma
tarafindan tiiketicilere var olan isletim sistemiyle devam
etme imkaninin zorlagtirilarak sunulmasiyla tiiketicilerin
karar verme veya se¢im yapma iradesinin olumsuz
etkilendigi ifade edilmistir. Bu kapsamda, s6z konusu
tanitimlarin Yonetmelik ve Kanun'un hiikiimlerine aykiri
olduguna ve Kanun uyarinca anilan reklamlari durdurma
cezasi verilmesine karar verilmistir.

DIGER
@

Reklam Kurulu’nun 2023/964 sayili karar1 kapsaminda,
DAP Yapi Insaat Sanayi ve Ticaret A.S’ye ait "Yeni
Levent" isimli projeye iliskin : www.yenilevent.com.tr
adresli internet sitesinde "Emlak Konut gilivencesine
DAP Gayrimenkul Gelistirme vizyonuyla, bu kez sizleri
Levent'te, yemyesil bir dogal yasama davet ediyor."
,"(...)Tirkiye'de Sehirde Country Hayati konseptinin
yegane Ornegi olan Levent'te, Emlak Konut
glivencesi(...)", "Levent'in  kalbinde  birbirinden
giizel(...)" ifadelerine yer verildigi tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda;
irmaya ait "Yeni Levent" isimli projeye iliskin
reklamlarda proje lokasyonunun
"Seyrantepe-ISTANBUL" olarak belirtilmesine karsin
proje  lokasyonunun  "Huzur  Mahallesi-Sariyer"
oldugunun tespit edildigi, bu nedenle ilgili ifadelerinin
projenin konumuna iligskin olarak tiiketicileri aldatict ve
yaniltict nitelik arz ettigi, internet sitesinde yer alan
tanitimlarin ortalama tiiketici nezdinde yaniltici nitelikte
oldugu ifade edilmistir. Bu kapsamda, séz konusu
tanitimlarin Kanun ve Yonetmelik hiikiimlerine aykir
olduguna ve anilan reklamlar hakkinda durdurma cezasi
verilmesine karar verilmistir.

2

Reklam Kurulu’nun 2023/1697 sayili karar1 kapsaminda,
Karaca Home Collection Tekstil Sanayi ve Ticaret A.
S.’ye ait www.karaca-home.com.tr adresli internet
sitesinde “Online Ozel 1000 TL Uzeri Ahisverise 200 TL
Indirim” baslhikli reklamlara yer verildigi ancak
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and when the "Become Turkcell'li" button in the annual
subscription section is selected, it is directed to the page
where the purchase is made, and when the "Detailed
Information" button in the monthly subscription section is
selected, it is directed to the information section.

As a result of the evaluation made by the Board; when
consumers want to purchase special packages for phone lines
offered for sale on the company's website
www.turkcell.com.tr, it is stated that while the annual
subscription process for the same line is easily realized, this
is not the case for the monthly subscription, this situation
leads to consumers being forced to become a party to a
contract that they would not be a party to under normal
conditions, and the will of consumers to make a decision or
choice is negatively affected, and therefore, the
advertisements in question are misleading and contrary to
the principles of fair competition. In this context, it was
decided that the advertisements in question were contrary to
the provisions of the Regulation and the Law and that the
advertisements in question should be suspended pursuant to
the Law.

2

Within the scope of the Advertisement Board's decision
numbered 2023/233, Microsoft Bilgisayar Yazilim
Hizmetleri Limited Sirketi's advertisements titled "Unlocked
Now: Take Advantage of a Free Upgrade to Windows 11",
the advertisements featured "Buy" buttons in the blue box
and "Plan" buttons in the white box, which were prominently
placed side by side on the screen, and the phrase "Keep
Windows 10" at the bottom of the screen, which was difficult
to distinguish compared to the "Buy" and "Plan" buttons.
As a result of the evaluation made by the Board; it was stated
that by making it difficult for consumers to continue to use
the existing operating system without upgrading the
operating system of their computers, consumers are forced to
become a party to a contract to which they would not be a
party under normal circumstances and to update the
operating system, and therefore, the consumers' will to make
a decision or choice is negatively affected by the company
selling through the website by making it difficult for
consumers to continue with the existing operating system. In
this context, it was decided that the advertisements in
question were contrary to the provisions of the Regulation
and the Law and that the advertisements should be
suspended in accordance with the Law.

OTHER

Within the scope of the decision of the Advertisement Board
numbered 2023/964, regarding the project named "Yeni
Levent" belonging to DAP Yap: Insaat Sanayi ve Ticaret
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kampanyaya hangi tiriinlere iliskin olduguna dair istisnai
bilgilere yer verilmedigi tespit edilmistir.

Kurul tarafindan yapilan degerlendirme sonucunda; ilgili
tanitimm yapilmasina ragmen kampanyanin yalnizca
internet sitesine liyeligi bulunan miisterilere 6zel oldugu
bilgisine ve kampanyanin baslangi¢ ve bitis tarihlerine
s0z konusu reklamlarda yer verilmedigi, bu nedenle s6z
konusu reklamlarin yaniltict nitelikte oldugu ve diirtist
rekabet ilkelerine aykirilik teskil ettigi teskil ettigi ifade
edilmistir. Bu kapsamda, s6z konusu tanitimlarin
Y 6netmelik ve Kanun'un hiikiimlerine aykirt olduguna ve
Kanun uyarinca anilan reklamlart durdurma cezasi ve
idari para cezasi verilmesine karar verilmistir.
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A.S., on the website www.yenilevent.com.tr, "With the
vision of DAP Gayrimenkul Gelistirme under the assurance
of Emlak Konut, this time it invites you to a lush natural life
in Levent." ,"(...) in Levent, which is the only example of the
concept of Country Life in the City in Turkey, with Emlak
Konut assurance(...)", "Beautiful (...) in the heart of Levent".
As a result of the evaluation made by the Board, it was
determined that although the project location was stated as
"Seyrantepe-ISTANBUL" in the advertisements regarding
the project named "Yeni Levent", the project location was
determined to be "Huzur Mahallesi-Sariyer", for this reason,
the relevant statements are deceptive and misleading to
consumers regarding the location of the project, and the
promotions on the website are misleading to the average
consumer. In this context, it was decided that the
advertisements in question were contrary to the provisions of
the Law and the Regulation and that a suspension penalty
was imposed on the said advertisements.

2

Within the scope of the Advertisement Board's decision
numbered 2023/1697, it has been determined that the
website of Karaca Home Collection Tekstil Sanayi ve
Ticaret A. S. with the address www.karaca-home.com.tr
includes advertisements titled "200 TL Discount for Online
Special Shopping over 1000 TL", but no exceptional
information regarding the products of the campaign is
included.

As a result of the evaluation made by the Board, it was stated
that although the relevant promotion was made, the
advertisements in question did not include the information
that the campaign is only for customers who have a
membership to the website and the start and end dates of the
campaign, therefore, the advertisements in question are
misleading and contrary to the principles of fair
competition. In this context, it was decided that the said
advertisements were contrary to the provisions of the
Regulation and the Law, and that the said advertisements
should be suspended and administrative fines should be
imposed in accordance with the Law.
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Yargitay 5. Hukuk Dairesinin 2023/3849 E. 2023/5001
K. Sayili ve 28.07.202023 Tarihli Karar1 32262 Sayih
Resmi Gazete ‘de Yayimlandi.

Mahkemece kesif ve bilirkisi incelemesi yapilmaksizin
yalnizca tanik beyanlarina dayanilarak yapilan yargilama
hakkinda, 6100 Sayili Kanun2un 363’iincii maddesi
birinci fikrasina dayali Adalet Bakanligi tarafindan kanun
yararina bozma istemine oy birligi ile karar verilmistir.
Bu kapsamda, dava dilek¢esinde kesif ve bilirkisi
kanitina dayanilmasimna karsin mahkeme tarafindan
kanitlar degerlendirilmeksizin tanik beyanlart ile
yetinilerek davanin reddine karar verilmesinin; hak
arama Ozgurliigiine, hukuki dinlenilme ve adil
yargilanma ilkelerine ayrica usul ve yasaya aykiri oldugu
tespit edilmis olup, hiikkmiin bozulmasina karar
verilmistir.

Yargitay 9. Hukuk Dairesinin 2023/9431 E. 2023/8073
K. Sayih ve 02.09.2023 Tarihli Karar1 32397 Sayih
Resmi Gazete de Yayimlandi.

Dava konusu uyusmazlik is¢i alacaklarinda kidem
tazminatina yuritiilecek faizin tiirtine iliskindir. Dava
dilekgesinde belli bir faiz orani ya da baska bir faiz ttrii
gosterilmisse taleple baglilik kuralindan hareket edilerek
bu faiz oranini agmayacak sekilde faiz karar1 verilmelidir.
Davaci iscinin dava ve 1slah dilekcelerinde talebi ve 4857
saylli Kanun’un 120’nci maddesi yollamasiyla halen
yuriirlikte bulunan 1475 sayili Kanun’un 14’iincii
maddesinin ilgili hiikkmii uyarma dava konusu alacaga
mevduata uygulanan en yiiksek faiz oran1 uygulanmasi
gerekirken yasal faizi ile birlikte hiikiim altina alinmasi
isabetsiz olarak degerlendirilmistir.

Yargitay Baskanhgindan 2021/5 E. 2023/2 K. Sayili ve
14.09.2023 Tarihli Yargitay Ictihatlar1 Birlestirme
Bilyiik Genel Kurulu Karar1 32309 Sayihh Resmi
Gazete ‘de Yayimlandi.

Hukuk davalarinda, hiikiimde kanun yolu siiresinin hatal
gosterilmesi halinde, hatali gosterilen kanun yolu siiresi
igerisinde yapilan kanun yolu bagvurusunun incelenmesi
gerektigine, 28.04.2023 tarihinde oy coklugu ile karar
verilmistir.

92

The Decision of the 5th Civil Chamber of the Court of
Cassation No. 2023/3849 E. 2023/5001 K. and dated
28.07.202023 was published in the Official Gazette
No. 32262.

The court decided unanimously on the request for
reversal for the benefit of the law by the Ministry of
Justice based on the first paragraph of Article 363 of Law
No. 6100, without conducting discovery and expert
examination, based only on witness statements.
Although the lawsuit petition is based on discovery and
expert evidence, the court decided to dismiss the lawsuit
based on witness statements without evaluating the
evidence: Since it is contrary to the freedom to seek
rights, the principles of legal hearing and fair trial, as well
as the procedure and the law, the judgment had to be
reversed.

The Decision of the 9th Civil Chamber of the Court of
Cassation No. 2023/9431 E. 2023/8073 K. and dated
02.09.2023 was published in the Official Gazette No.
32397.

The dispute in the case is related to the type of interest to
be applied to severance pay in labor receivables. If a
certain interest rate or another type of interest is indicated
in the lawsuit petition, an interest decision should be
made not to exceed this interest rate, based on the rule of
adherence to the request.

In accordance with the request of the plaintiff employee
in the lawsuit and amendment petitions and the relevant
provision of Article 14 of Law No. 1475, which is still in
force with reference to Article 120 of Law No. 4857, the
highest interest rate applied to deposits should be applied
to the receivable subject to the lawsuit, while the highest
interest rate applied to deposits should be applied to the
receivable subject to the lawsuit.

The Decision of the Grand General Assembly of the
Court of Cassation Unification of Jurisprudence No.
2021/5 E. 202372 K. and dated 14.09.2023 was
published in the Official Gazette No. 32309.

In civil cases, it has been decided by a majority of votes
on 28.04.2023 that if the legal remedy period is shown
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Enerji Piyasas1i Denetleme Kurumu tarafindan
serbest bolgelerle ilgili 20.07.2023 tarihli kurul karari
25 Temmuz 2023 tarihli ve 32259 sayili Resmi
Gazete’de yayimlanmistir.

Enerji Piyasasi1 Diizenleme Kurulu’'nun 20.07.2023
tarihli toplantisinda; elektrik piyasasina iliskin mevzuat
ve Ticaret Bakanlig1 (Bakanlik) Serbest Bolgeler Genel
Midirliigii’nilin yazisi ¢cergevesinde, serbest bolgelerde;

1.Bakanlik olumlu goriis verir ise, sadece kendi ihtiyaci
ile sinirhh olmak sartiyla, elektrik tretim faaliyetinde
bulunmak isteyen tiizel kisilere Onlisans veya iiretim
lisansi1 verilmesine,

2.Uretim lisanslarma konu tesislerde ihtiyac iizerinde
elektrik iiretilmesi durumunda bu elektri§in higbir
sekilde satisa konu edilmemesine,

3.S6z konusu bolgelerde kurulan lisanssiz tiretim tesisleri
hakkinda, Elektrik Piyasasinda Lisansiz Elektrik Uretim
Yonetmeligi kapsaminda iglem tesis edilmesine,

4.S6z konusu bolgelerde yer alan mevcut iretim
tesisleriyle  ilgili olarak lisans tadil talepleri
kapsamindaki is ve islemlere devam edilmesine,

karar verilmistir.

Adalet Bakanhg tarafindan 11 Agustos 2023 tarihli
ve 32276 sayih Resmi Gazete’de Konkordato Gider
Avansi Tarifesi yayimlanmistir.

Konkordato Gider Avansi Tarifesi yayimlanmistir. Isbu
Tarife, 09/06/1932 tarihli ve 2004 sayili icra ve iflas
Kanunu geregince konkordato talep edilirken mahkeme
veznesine yatirilacak olan avansin  miktar1 ile
0denmesine iligskin usul ve esaslar1 belirler.

Konkordato talebinde bulunan kisinin, bu Tarifede
gosterilen gider avansini talepte bulunurken mahkeme
veznesine yatirmasi gerekmektedir.

Tarifenin 4. Maddesi uyarinca O6denmesi
miktarlar belirlenmistir.

gereken
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The board decision dated 20.07.2023 by the Energy
Market Supervisory Authority regarding free zones
was published in the Official Gazette dated 25 July
2023 and numbered 32259.

At the meeting of the Energy Market Regulatory Board
dated 20.07.2023; within the framework of the legislation
on the electricity market and the letter of the Ministry of
Trade (Ministry) General Directorate of Free Zones, in
free zones;

1.If the Ministry gives a positive opinion, to grant a
pre-license or production license to legal entities wishing
to engage in electricity generation activities, provided
that such activities are limited to their own needs,

2.In the event that electricity is generated in excess of the
need in facilities subject to generation licenses, this
electricity shall not be subject to sale in any way,

3.To take action on unlicensed generation facilities
established in the said regions within the scope of the
Regulation on Unlicensed Electricity Generation in the
Electricity Market,

4.To continue the works and procedures within the scope
of license modification requests regarding the existing
generation facilities located in the said regions,

Decision has been issued.

The Ministry of Justice published the Concordat
Expense Advance Tariff in the Official Gazette dated
11 August 2023 and numbered 32276.

Concordat Expense Advance Tariff has been published.
This Tariff determines the amount of the advance to be
deposited to the court cashier while requesting concordat
pursuant to the Enforcement and Bankruptcy Law dated
09/06/1932 and numbered 2004 and the procedures and
principles regarding its payment.

The concordat claimant is required to deposit the advance
payment of expenses specified in this Tariff to the court
cashier when making the claim.

The amounts to be paid pursuant to Article 4 of the Tariff
have been determined.
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Konkordato gider avansi miktari

MADDE 4- (1) Talep eden;

a) Konkordato talep edilirken bildirilen alacakli sayisinin
ii¢ kat1 tutarinda tebligat gideri,

b) Tirkiye Ticaret Sicili Gazetesinde yayimlanacak yedi
adet ilan bedelinin asgari tutar1 olan 1.000,00 Tiirk Liras,

¢) Resmi Ilan Fiyat Tarifesinde belirlenen Basin-ilan
Kurumu resmi ilan portalinda yapilacak yedi adet ilan
bedelinin asgari tutart,

¢) Ilgili kurum ve kuruluslara yapilacak bildirim igin elli
adet iadeli taahhiitlii posta ticreti,

d) Bir bilirkisi icin Bilirkisilik Asgari Ucret Tarifesinde
belirlenen iicretin li¢ kat1 tutari,

e) Mahkemece  belirlenecek  licreti  sonradan
tamamlanmak tiizere konkordato komiseri olarak
gorevlendirilecek kisi i¢in asgari 1.300,00 Tiirk Lirasi
iizerinden hesaplanan, gegici miihlet siiresini kapsayacak
sekilde, bes aylik ticret tutari,

f) Diger is ve islemler i¢in 700,00 Tirk Liras,

g) Iflasa tabi olanlar yéniinden 25.000,00 Tiirk Lirast
iflas gideri,

toplamini avans olarak oder.

(2) Iflasa tabi olmayan borglular yoniinden yukarida
sayllan gider avansi miktarindan indirim yapilmasina
mahkemece karar verilebilir.

15 Eyliil 2023 tarihli 32310 sayih Resmi Gazete’de
Tiirk Ticaret Kanunu hiikiim iptaline iliskin Anayasa
Mahkemesi Karar1 yayinlandi.

Esas Sayisi: 2023/33

Karar Sayisi: 2023/117

Karar Tarihi: 22/06/2023

itiraz Yoluna Basvuranlar:

1.istanbul 2. Asliye Ticaret Mahkemesi (E.2023/33)
2.Bakirkoy 1. Asliye Ticaret Mahkemesi (E.2023/47)
3.Alanya Asliye Ticaret Mahkemesi (E.2023/99)
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Amount of concordat expense advance

ARTICLE 4-

(1) Requester;

a)Notification expenses amounting to three times the
number of creditors notified when requesting concordat,

b)1.000,00 Turkish Liras, which is the minimum amount
of seven advertisements to be published in the Turkish
Trade Registry Gazette,

¢)The minimum amount of seven advertisements to be
made on the official advertisement portal of the Press and
Publicity Agency determined in the Official
Advertisement Price Tariff,

d)Fifty registered postage with return receipt for
notifications to be made to the relevant institutions and
organizations,

¢)Three times the amount of the fee determined in the
Minimum Fee Tariff for Expertise for one expert,

f)For the person to be appointed as concordat
commissioner, the fee to be determined by the court to be
completed later, the amount of five-month fee calculated
over a minimum of 1,300.00 Turkish Liras, covering the
temporary respite period,

€)700,00 Turkish Liras for other works and transactions,

h)Bankruptcy expenses of 25.000,00 Turkish Liras for
those subject to bankruptcy,

i)the total amount of the advance payment.

(2) For debtors who are not subject to bankruptcy, the
court may decide to make a discount from the amount of
the advance on expenses mentioned above.

15 September 2023 dated 32310 numbered Official
Gazette published the Constitutional Court Decision
regarding the cancellation of the provision of the
Turkish Commercial Code.

Principal No: 2023/33
Decision No: 2023/117
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Itirazlarin Konusu:

13/01/2011 tarihli ve 6102 sayil1 Tiirk Ticaret Kanunu’na
26/06/2012 tarihli ve 6335 sayili Kanun’un 38.
Maddesiyle eklenen gecici 7. Maddenin /15) numaralari
fikrasiin ikinci ve besinci ciimlelerinin Anayasa’nin 2.,
13., 35. Ve 36. Maddelerine aykiriligr ileri striilerek
iptallerine ve yiriirliklerinin durdurulmasma karar
verilmesi talepleridir

Olay:

Ticaret Sicilinden terkin olunan sirketin yeniden tescili
talebiyle acilan davalarda itiraz konusu kurallarin
Anayasa’ya aykirt oldugu kanisina varan Mahkemeler,
iptalleri i¢in basvurmustur.

Iptali Istenen Kanun Hiikiimleri: Kanun’un gegici 7.
Maddesinin itiraz konusu kurallarin da yer aldigi (15)
numaralari fikrasi sdyledir;

“(15) Bu maddede diizenlenmeyen hususlarda ilgili
kanun ve esas sozlesmelerde ongoriilen usullere gore
hareket edilir. Bu madde geregince tasfiye edilmeksizin
unvant silinen gsirket veya kooperatiflerin ortaya
¢tkabilecek malvarligi, unvana iliskin kaydin silindigi
tarihten itibaren on yil sonra Hazineye intikal eder.
Hazine bu sirket ve kooperatiflerin bor¢larindan sorumlu
tutulmaz. Tasfive  memurlarmin  sorumluluklar
konusunda, oOzel kanunlardaki sorumluluga iliskin
hiikiimler sakli  kalmak kaydiyla bu Kanun veya
Kooperatifler Kanunu hiikiimleri uygulanwr.  Ticaret
sicilinden kaydi silinen gsirket veya kooperatifin
alacaklilary ile hukuki menfaatleri bulunanlar hakl
sebeplere dayanarak silinme tarihinden itibaren bes yil
icinde mahkemeye basvurarak sirket veya kooperatifin
ihyasint isteyebilir.”

Itiraz yoluna basvuran mahkeme 6102 sayili Kanun’un
gecici 7. Maddesinin (15) numarali fikrasiin ikinci ve
besinci climlelerinin iptallerini talep etmistir.

itirazin Gerekgeleri:
Basvuru kararlarinda 06zetle; sicilden terkin edilen

sirketin ihyas1 i¢in agilacak davanin ticaret sicilinden
silinme tarihinden itibaren bes yil ile sinirlanmig olmasi
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Decision Date: 22/06/2023

Applicants to the Appeal Procedure:

1.Istanbul 2nd Commercial Court of First Instance
(E.2023/33)

2.Bakirkdy 1st Commercial Court of First Instance
(E.2023/47)
Court of First Instance

3.Alanya Commercial

(E.2023/99)
Subject of the Objections:

The requests for the cancellation of the second and fifth
sentences of the second and fifth sentences of the
paragraph numbered /15) of the provisional Article 7,
which was added to the Turkish Commercial Code dated
13/01/2011 and numbered 6102 with Article 38 of the
Law dated 26/06/2012 and numbered 6335, on the
grounds that they are contrary to Articles 2, 13,35 and 36
of the Constitution, and for the stay of their execution.

Case:

In the lawsuits filed for the re-registration of the company
which was cancelled from the Trade Registry, the Courts
concluded that the impugned rules were unconstitutional
and applied for their cancellation.

Provisions of the Law Requested to be Cancelled:
Paragraph (15) of the provisional Article 7 of the Law,
which includes the rules subject to the objection, is as
follows

"(15) In matters not regulated in this article, the
procedures stipulated in the relevant laws and articles of
association shall be followed. Pursuant to this article, the
assets of the companies or co-operatives whose title is
deleted without liquidation shall be transferred to the
Treasury ten years after the date of deletion of the record
related to the title. The Treasury shall not be held
responsible for the debts of these companies and
co-operatives. The provisions of this Law or the
Co-operatives Law shall apply to the liability of the
liquidators, without prejudice to the provisions regarding
liability in special laws. The creditors of the company or
co-operative whose registration has been deleted from
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sebebiyle ihya davasi agilmasinin miimkiin olmadigi, bu
sebeple sirkete karst acilabilecek diger davalarm da
acilamadigi  belirtilerek  itiraz  konusu  kuralin
Anayasa’nin 2., 10., 13., 35. Ve 36. Maddelerine aykiri
oldugu ileri stiriilmiistiir.

6102 sayili Kanun’un gegici 7. Maddesinde miinfesih
olmasina veya sayilmasina karsin tasfiye edilmeyerek
ticaret sicili kayitlarindan terkin edilmeyen sirketler ile
kooperatiflerin  sicilden resen terkin  edilmesi
ongoriilmektedir. Borglu sirket ve kooperatiflerin
sicilden terkin edilmesi bunlarin taraf ehliyetini de sona
erdirdiginden alacaklilarin bu sirketler ve kooperatifler
aleyhine dava agmasi imkani ortadan kalktig1 gibi bu
sirket ve kooperatifler tarafindan dava agilabilmesi
imkan1 da sona ermektedir.

Kuralla sicilden silinen sirketler ile kooperatiflere iligkin
ihya bagvurusu i¢in 6ngoriilen siirenin silinme tarihinden
itibaren basladig1 ve kuralda alacaklilarin veya hukuki
menfaati bulunanlarin bu tasfiyeden haberdar olmasini
saglayacak gilivencelere yer verilmedigi goriilmiistiir.
Bunun yami sira kural, ihya i¢in Ongoriilen siirenin
baglamasi bakimindan alacaklinin veya hukuki menfaati
bulunanin s6z konusu alacagini ya da hukuki menfaatini
talep edebilme imkanindan haberdar olmasi sartini da
aramaktadir. Bu durum alacaklilar ile hukuki menfaatleri
bulunanlarin bu siire dolduktan sonra haberdar olduklari
veya ileri siiriilebilir duruma gelen talepleri igin
Ongoriilen ihya yolunun islevsiz hale gelmesine neden
olabilecek niteliktedir.

Sirkete veya kooperatife karsi ileri siiriilebilir hakli
talebin ortaya ¢iktigi, talep sahibinin bu durumu
ogrendigi veya Ogrendiginin makul olarak kabul
edilebildigi ve talebin hukuken ileri siiriilebilir hale
geldigi tarih yerine silinme tarihinden baglayan siirenin
thya yolunun islevini gergeklestirmesine engel teskil
ettigi anlasilmistr.

Kanun’un gecici 7. Maddesi uyarinca sicilden silinen
sirketler ile kooperatiflerin yeniden tescili amaciyla
yapilabilecek ihya bagvurusuna iligkin azami siirenin
silinme tarihinden itibaren baglatilmasi Anayasa’nin 35.
Maddesinde giivence altina alinan miilkiyet hakki ile
baglantili  olarak Anayasa’nin  40. Maddesinde
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the trade registry and those who have legal interests may
request the revival of the company or co-operative by
applying to the court within five years from the date of
deletion based on justified reasons."

The appealing court requested the cancellation of the
second and fifth sentences of paragraph (15) of the
provisional Article 7 of the Law No. 6102.

Grounds of Objection:

In summary in the application decisions; it is stated that it
is not possible to file a lawsuit for the reinstatement of the
company that has been cancelled from the trade registry
since the lawsuit to be filed for the reinstatement of the
company is limited to five years from the date of deletion
from the trade registry, and for this reason, other lawsuits
that can be filed against the company cannot be filed, and
it has been argued that the rule subject to objection is
contrary to Articles 2, 10, 13, 35 and 36 of the
Constitution.

Provisional Article 7 of the Law No. 6102 stipulates that
companies and co-operatives that have not been
cancelled from the trade registry records by not being
liquidated despite being dissolved or deemed dissolved,
shall be cancelled from the registry ex officio. Since the
cancellation of the debtor companies and cooperatives
from the registry also terminates their capacity as a party,
the possibility for creditors to file a lawsuit against these
companies and cooperatives is eliminated, as well as the
possibility to file a lawsuit by these companies and
cooperatives is also terminated.

It has been observed that the period stipulated by the rule
for the revival application for companies and
co-operatives deleted from the registry starts as of the
date of deletion, and the rule does not include guarantees
to ensure that creditors or those with legal interests are
aware of this liquidation. In addition, the rule also
requires that the creditor or the person with a legal
interest must be aware of the possibility of claiming the
receivable or legal interest in question in order for the
period foreseen for the recovery to commence. This
situation may render the recovery procedure for the
claims of the creditors and those with legal interests,
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diizenlenen  etkili  bagvuru  hakkina  aykirilik
olusturmaktadir. Bu nedenle iptali gerektigi ileri
stiriilmiistiir.

Bagvuruda o&zetle, itiraz konusu kuralin uygulanmasi
halinde telafisi gii¢ veya imkansiz zararlarin dogabilecegi
belirtilerek yiiriirliigiin durdurulmasina karar verilmesi
talep edilmistir.

Hiikiim: 13/01/2011 tarihli ve 6102 sayili Tiirk Ticaret
Kanunu’na 26/06/2012 tarihli ve 6335 sayili Kanun’un
38. Maddesiyle eklenen gecici 7. Maddenin (15)
numarali fikrasinin  besinci climlesinde yer alan
“...silinme tarihinden itibaren bes yil iginde...”
ibaresinin Anayasa’ya aykirt olduguna ve IPTALINE
22/06/2023 tarihinde OYBIRLIGIYLE karar verilmistir.
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which become known or assertable after the expiry of this
period, dysfunctional.

It is understood that the period starting from the date of
deletion, instead of the date when a legally assertable
claim arose against the company or cooperative, when
the claimant learnt or could reasonably be accepted to
have learnt of this situation and when the claim became
legally assertable, constitutes an obstacle to the
functioning of the reinstatement remedy.

In accordance with the provisional Article 7 of the Law,
starting the maximum period for the application for
re-registration of companies and co-operatives deleted
from the registry from the date of deletion is contrary to
the right to effective application regulated in Article 40 of
the Constitution in connection with the right to property
guaranteed under Article 35 of the Constitution.
Therefore, it has been claimed that it should be cancelled.
In the application, in summary, it is stated that the
application of the rule subject to the objection may cause
irreparable or impossible damages and a stay of
execution is requested.

Provision: It has been decided unanimously on
22/06/2023 that the phrase "...within five years from the
date of deletion..." in the fifth sentence of paragraph (15)
of the provisional Article 7 added to the Turkish
Commercial Code dated 13/01/2011 and numbered 6102
with Article 38 of the Law dated 26/06/2012 and
numbered 6335 is unconstitutional and CANCELED.
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Turkiye'de IT Kapsaminda Gergeklesen
Mevzuat Degisiklikler ve Glincel Gelismeler

Turkish Legislative Changes and
Current Developments in IT Law
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Kisisel Verileri Koruma Kurulunun 06/07/2023 tarihli
ve 2023/ 1154 sayih karari 25 Temmuz 2023 tarihli
Resmi Gazete’de Yayimlandi.

25 Temmuz 2023 tarihli Resmi Gazete’de Kisisel Verileri
Koruma Kurulu’nun veri sorumlular1 siciline kayit
yikimliligiine iliskin istisna kriterinde degisiklik
yayimlandi. Yeni Kurul Karari ile yillik bilango toplami
tutarinin  giincellenmesi suretiyle yillik calisan sayisi
50°den az ve yillik mali bilango toplami1 100 milyon Tiirk
lirasindan az olan gercek veya tiizel kisi veri sorumlula-
rindan ana faaliyet konusu o6zel nitelikli kisisel veri
isleme olmayanlar olarak degistirildi.
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The decision of the Personal Data Protection Board
dated 06/07/2023 and numbered 2023/ 1154 was
published in the Official Gazette dated 25 July 2023.

A change in the exception criterion regarding the
Personal Data Protection Board's obligation to register in
the data controllers registry was published in the Official
Gazette dated July 25, 2023. By updating the annual
balance sheet total amount, with the new Board Decision,
the natural or legal person data controllers whose annual
number of employees is less than 50 and whose annual
financial balance sheet total is less than 100 million
Turkish liras have been changed to those whose main
field of activity is not processing special personal data.
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Turkiye’de Fikri Miilkiyet ve Medya Hukuku
Kapsaminda Ger¢eklesen Mevzuat Degisiklikler
ve Glincel Gelismeler

Turkish Legislative Changes and Current Developments
in Intellectual Property and Media Law
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Fikir ve Sanat Eserlerini Iceren Tasiyic1 Materyaller
ile Bu Eserlerin Cogaltilmasina Yarayan Teknik
Cihazlarin  Bedellerinden Yapilan Kesintilerin
Kullanimmna iliskin Usul Ve Esaslar Hakkinda
Yonetmelikte Degisiklik  Yapilmasina Dair
Yonetmelik 4 Ekim 2023 Tarihinde 32329 Tarihli
Resmi Gazete’de Yayimlandi

4 Ekim 2023 tarihli Resmi Gazete’de Fikir ve Sanat
Eserlerini Iceren Tasiyict Materyaller ile Bu Eserlerin
Cogaltilmasina Yarayan Teknik Cihazlarin Bedellerinden
Yapilan Kesintilerin Kullanimina Iliskin Usul ve Esaslar
Hakkinda  Yonetmelik  maddelerinde  degisiklik
yapilmasimin yani sira bazi bentlere de eklemeler
yapilmistir.  Degisiklikler incelendiginde, gelirlerin
kullanimina iliskin Komisyonun toplantiya iliskin
cogunlugu, yapilacak basvurulara iliskim konular ile
destek miktarina ait oranin belirlenmis olup aymn
zamanda harcama muhasebe ve denetime iliskin usul ve
esaslarin sinirlari ¢izilmistir. Bu hususlara ek olarak ihale
ve tasinir islemlerine iliskin yeni hiikiimler eklenmis olup
4694 sayili Resmi Gazete’de yayimlanan Fikir ve Sanat
Eserlerini Iceren Tasiyict Materyaller ile Bu Eserlerin
Cogaltimma Yarayan Teknik Cihazlardan Yapilan
Kesintilerin Kullanimma Iliskin Usul ve Esaslar
Hakkinda Yonetmelik yiiriirliikten kaldirilmastir.
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The Regulation Amending the Regulation on the
Procedures and Principles Regarding the Use of
Deductions from the Costs of Carrier Materials
Containing Intellectual and Artistic Works and
Technical Devices for Reproducing These Works was
published in the Official Gazette dated October 4,
2023 and numbered 32329.

Regulation on Amendments to the Regulation on the
Principles and Procedures for the Use of Deductions
Made from the Fees of Technical Devices Used for
Reproduction of Intellectual and Artistic Works, Along
with the Carrier Materials Containing These Works. In
the relevant regulation, changes have been made to
several articles, and additions have been made to some
sections. This regulation came into effect on the date of
its publication. Upon examining the amendments, it can
be observed that the majority of the Commission
regarding the use of revenues in relation to meetings, as
well as the determination of the subjects of applications
and the support amount, have been specified. At the same
time, the boundaries of procedures and principles related
to expenditure accounting and auditing have been
defined. In addition to these matters, new provisions
regarding tenders and movable property transactions
have been added, and the Regulation on the Principles
and Procedures for the Use of Deductions Made from the
Fees of Technical Devices Used for Reproduction of
Intellectual and Artistic Works, Along with the Carrier
Materials Containing These Works, published in Official
Gazette No. 4694, has been repealed.



LAW FIRM

Beybi Giz Plaza, Maslak Meydan Sokak, No:1/Kat:15,
34398 Maslak — Sariyer, Istanbul/Tiirkiye

{. +90 212 948 22 20

DA info@dlc.law



	DLC HUKUK BÜLTENİ
	güncel gelişmeler

